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The Utilities Board ofthe City of Sylacauga ("Utilities Board") hereby provides its Reply 

to the Petition for Declaratory Order ("Petition") filed by Eastem Alabama Railway LLC 

("EARY") on December 16,2011. This Reply is provided pursuant to 49 CFR § 1104.13(a) and 

the decision ofthe Surface Transportation Board ("STB") served on January 4, 2012. In this 

Reply, the Utilities Board shows that it is imperative that the STB issue a written decision' 

declaring that the condemnation of an easement for routine underground water and sewer pipes 

across EARY property is not preempted by 49 USC § 10501 and that there is no federal 

jurisdiction on the basis ofa federal question. The STB should declare that these routine 

condemnation actions, for co-existing underground sewer and water lines, are distinguishable 

' The Utilities Board believes that the STB can address the relevant issues either by opening a 
declaratory order proceeding like it did in Norfolk Southem Railwav Companv and the Alabama 
Great Southem Railroad Companv - Petition for Declaratorv Order. STB Docket No. 35196 
(served March 1,2010) ("NS-AGSR") or it can deny the request to open the proceeding in a 
decision that also addresses the issues herein like the STB did in Lincoln Lumber Companv -
Petition for Declaratorv Order - Condemnation of Railroad Right-of-Wav for a Storm Sewer. 
STB DocketNo. 34915, slip op. at 3 (served Aug. 13,2007) ("Lincoln Lumber"). 



from cases wherein the condemnation action would displace the railroad from its property. 

Further, the STB should declare that a hollow and undocumented allegation of interference with 

railroad operations is not sufficient to trigger a plausible preemption claim or a federal question 

regarding the state condemnation action. As described below, the Utilities Board respectfully 

requests that the STB take expedited action and issue a decision bv February 29. 2012. 

I. SUMMARY OF ARGUMENT 

Irmumerable utility crossings of railroad right-of-way exist in the United States today. 

Indeed, it would be impossible for modem society to exist without such crossings; the 

conveniences of modem life - electricity, fresh water, indoor plumbing, etc. - require that the 

nation be crisscrossed with untold thousands of miles of underground pipelines and overhead 

wirelines. Inevitably, these pipelines and wirelines cross paths with the 140,000 miles of rail 

right-of-way in the United States. These dual public uses easily co-exist.̂  This is because 

underground pipelines and overhead wirelines do not materially interfere with railroad 

operations and, as the STB has repeatedly found, a condemnation action for such use is not 

preempted. 

Specifically, the two pipeline easements sought by the Utilities Board (which are the 

subject ofthe Petition) are no different than the innumerable other underground pipeline 

crossings existing throughout the United States. These underground pipelines will not interfere 

with EARY operations. In fact, one of the pipelines in the underlying action already exists and 

has been operating under the EARY track for 41 years. The second pipeline would be 

constructed using a tunnel boring method that would not even require setting foot upon the 

^ Furthermore, under Alabama eminent domain law, the Utilities Board must affirmatively plead 
and prove in the condemnation case that its proposed action will not materially interfere with the 
railroad's prior public use. Ala. Code § 18-1 A-72(b). 



surface ofthe EARY right-of-way.̂  The Utilities Board would only need to use the surface area 

to meet its statutory duty to paint-mark die underground pipelines. Ala. Code § 37-15-1 et seq.* 

Furthermore, the Utilities Board is willing to follow reasonable safety measures, apply 

reasonable technical specifications, and cooperate with EARY in scheduling its constmction 

work -just as the Utilities Board and EARY have done for die existing crossings ofthe EARY 

track. The two crossing easements at issue in this case are not materially different from the other 

90 or so other existing Utilities Board crossings of EARY. 

The STB can and should issue a decision on the current record finding dial the state law 

condemnation action is not preempted by 49 USC § 10501 and that routine underground 

pipelines do not unreasonably interfere with rail operations (thus supporting a finding that no 

federal question is raised by the condemnation). No further pleadings or filings are necessary. 

In fact, given the precedent on this issue, further pleadings would serve only to waste the STB's 

time and the parties' time, as well as unnecessarily increase litigation costs. Nevertheless, the 

Utilities Board believes it is imperative that the STB substantively address the issues herein so 

that this necessary sewer project is not further delayed and in order to deter such railroad delay 

tactics in the future. 

Expedited action bv the STB is requested due to the impending start of operations at a 

new IKO shingle manufacturing facility in Sylacauga by April 1, 2012. This is an important 

economic development for the community. If the Utilities Board is unable to conslmct the sewer 

line that is the subject ofthe condemnation proceeding, then the Utilities Board would be forced 

"* Construction of some pipelines might briefly require occupying part ofthe rail right-of-way, 
but these are typically the edges ofthe right-of-way - not the railroad track. 

^ In the unlikely event that pipe repairs are needed, temporar>' access to the rail right-of-way 
might also be required. 



to construct a circuitous, much longer, and extremely expensive altemate sewer line at a cost of 

over one-half million dollars.' For a local government entity like the Utilities Board, this is a 

large sum of money. Further, since the Utilities Board is a non-profit entity, that cost would be 

passed on directly to its customers, many of whom can ill-afford the increased utility rates that 

would result. To allow for the necessary constmction of the sewer pipe at the EARY crossing, 

the Utilities Board respectfully requests that the STB issue its order or decision on or before 

Febmary 29. 2012. 

II. IDENTITY AND INTEREST OF THE UTILITIES BOARD 

The Utilities Board is a non-profit state-created local govemment entity in Sylacauga, 

Alabama. It provides electrical, natural gas, intemet, water, and wastewater services to over 

12,000 customers in Sylacauga and surrounding areas. Control ofthe Utilities Board is vested in 

a three-person board of directors that is appointed by the City of Sylacauga. The Utilities Board 

has 66 employees and is led by Mike Richard, the General Manager.* 

The Utilities Board has the obligation to furnish its services to those who request them 

within the areas in which the Utilities Board provides service as long as the requesting party 

complies with the Utilities Board's reasonable service rules and regulations. As stated by the 

Supreme Court of Alabama, "[a] public utility is obligated to serve all members ofthe public that 

it holds itself out to serve, fairly and without discrimination." Miller v. Hillview Water Works 

Project. Inc.. 139 So. 2d 337, 339 (Ala. 1962). See also Citv of Mobile v. Bienville Water 

Supply Company. 130 Ala. 379, 384 (1900) ("The acceptance by a water company of its 

' In contrast, the sewer line route under the EARY right-of-way would only cost approximately 
580,000. 

^ Mr. Richard supports and verifies the factual statements made in this Reply. See attached 
verification page. 



franchises carries with it the duty of supplying all persons along its mains, without 

discrimination, with the commodity which it was organized to furnish."); Birmingham Slag 

Company v. Birmingham Water Works Company. 48 So. 2d 193,196 (Ala. 1950). 

In its water function, the Utilities Board supplies an average of 3.2 million gallons of 

potable water daily to approximately 7,550 residential, commercial, and industrial customers. To 

meet this demand, the Utilities Board owns and operates two wells, two water supply reservoirs, 

a conventional water treatment plant, water transmission and distribution mains, six water 

booster pumping stations, and ten water storage tanks. The largest water pipe has a diameter of 

24 inches. 

In its wastewater department, the Utilities Board maintains and operates two separate 

systems. The main system serves the central business district, the industrial park, and the 

surrounding residential development. The second system serves the Fairmont area, located near 

the north corporate limit. The Utilities Board provides sanitary sewer service to 6,112 customers 

with an average daily flow of 3.932 million gallons per day to its two wastewater treatment 

plants. The largest wastewater pipe has a diameter of 30 inches. 

The Utilities Board has approximately 90 crossings of EARY right-of-way, dozens of 

which are underground sewer and water pipelines.^ 

IIL FACTUAL BACKGROUND 

This is not the first time that the Utihties Board has been forced to file a condemnation 

action against EARY. In 2009, the Utilities Board filed a condemnation action in the Probate 

Court of Talladega County, seeking to condemn two easements across the EARY right-of-way 

for underground water pipes. The Probate Court entered an order condemning the easements. 

^ Some existing crossings are overhead wirelines. 



and compensation was awarded to EARY.* In June 2010, the Utilities Board constructed the two 

underground water pipes that were at issue in tiie 2009 condemnation case, and the two pipelines 

are being used today. Constmction ofthe portion of these pipes under EARY was completed in 

two days, and there was no interference with rail operations during that time. Similarly, the 

subsequent use of these two water pipes has not materially interfered with EARY's railroad 

operations. 

The condemnation action that is the subject ofthe pending referral and EARY's Petition 

for Declaratory Order is related to a request for new sewer service that the Utilities Board 

received from IKO, a roofing products company, which is constructing a new manufacturing 

facility in Sylacauga. IKO has requested sewer service to start on April 1, 2012. IKO stated that 

it would hire 75 permanent employees, a substantial number for a town of just over 12,000 

residents. To serve the new IKO facility, the Utilities Board would need to construct a new 

sewage line. This new line would cross under the EARY rail line beneath Hill Road on the 

southwest side of Sylacauga. 

The Utilities Board filed a crossing application following the standard EARY procedure, 

but EARY stated that it would not process the application due to the ongoing litigation. 

Consequently, the Utilities Board filed a Complaint for Condemnation in the Probate Court of 

Talladega County on August 23, 2011, seeking to condemn rights for constmction and operation 

* Both the Utilities Board and EARY appealed to the Circuit Court of Talladega County, where, 
in accordance with Alabama law, a de novo hearing occurred. Ala. Code § 18-1A-283. The 
Utilities Board believed the width ofthe easement in the probate court's decision was erroneous, 
while EARY claimed that the compensation awarded was inadequate. Before the Circuit Court 
issued a decision, the Utilities Board and EARY entered into a mediation settlement of both the 
condemnation action and a lawsuit brought by EARY demanding that the Utilities Board pay it 
substantial "rental fees" in connection with its utility lines. The Utilities Board believes that 
EARY is currently in breach of that settlement. However, these issues are rightfully not before 
the STB. 



of an underground sewer line under EARY at Hill Road. Utilities Board ofthe City of Sylacauga 

v. Eastern Alabama Railway. LLC, case no. 2011/197. The Utilities Board already operates a 

water pipe parallel to, and underneath. Hill Road at the same crossing of EARY. Due to the 

proximity ofthe existing Hill Road water pipe to the proposed sewer pipe, the Utilities Board 

added the water line crossing to the same condemnation action in order to formally establish its 

legal right to use the water pipe crossing of EARY. This water pipeline has been in existence for 

approximately 41 years, and its construction and use has not materially interfered with EARY 

rail operations during that entire time. 

Upon receipt ofthe Utilities Board's Complaint for Condenmalion, EARY filed to 

remove the case to the U.S. District Court for the Northem District of Alabama claiming that the 

condemnation action was completely preempted. Utilities Board ofthe Citv of Sylacauga v. 

Eastem Alabama Railway. LLC, civil action no. 1:11 -cv-03192-RBP. While the Utilities Board 

moved for remand back to the Probate Court, EARY moved for referral to the Surface 

Transportation Board. On November 17,2011, District Judge Propst granted the referral to the 

STB and stayed action on the Utilities Board's Motion for Remand until such time as the STB 

has issued a declaratory order or declined the reference. On December 16,2011, EARY filed the 

Petition. 

IV. GOVERNING LAW 

The STB "may issue a declaratory order to terminate a controversy or remove 

uncertainty." 5 USC § 554(e). See also 49 USC S 721 fa). In determining whether to issue a 

declaratory order, the STB has "broad discretion." CSX Transportation. Inc. - Petition for 

Declaraton' Order. STB DocketNo. 34662, slip op. at 5 (served March 14,2005); Townof 

Babylon and Pinelawn Cemetery - Petition for Declaratorv Order. STB Docket No. 35057, slip 



op. at 3 (served Oct. 16,2009). Declaratory orders have occasionally been issued regarding 

requests similar to EARY's in this proceeding, namely, whetiier state condemnation actions are 

preempted by 49 USC § 10501. See, e.g., NS-AGSR. The party petitioning for a declaratory 

order has die burden of proof 5 USC § 556(d). 

The Utilities Board is not disputing that the exercise of condemnation by a state or local 

govemment cai be preempted by 49 USC § 10501 in those situations where the condemnation 

action would completely displace the railroad from its property. Citv of Lincoln - Petition for 

Declaratory Order. STB Docket No. 34425, slip op. at 3 (served Aug. 12, 2004) ("City of 

Lincoln-STB"): NS-AGSR. slip op. at 3. However, preemption is not universal. Despite 

EARY's allegation, made in its Notice of Removal, that the Utilities Board action is "completely 

preempted", STB precedent is clear that "broad Federal preemption does not completely remove 

any ability of state or local authorities to take action that affects railroad property." Maumee & 

Westem Railroad Corporation and RMW Ventures. LLC - Petition for Declaratory Order. STB 

Docket No. 34354, slip op. at 2 (served March 3, 2004). See also Lincoln Lumber, slip op. at 3. 

Because ofthe uncertainty and unreasonable delay created by EARY's Notice of 

Removal that resulted in the Referring Order and Petition, the STB should issue a decision 

declaring that these routine co-existing condemnation actions are not preempted under 49 USC 

§ 10501. Such an order would clarify to the referring court that the condemnation action is 

distinguishable from cases such as Citv of Birmingham v. BNSF Railway Companv, which was 

cited by Judge Propst in his Memorandum Opinion referring this case to the STB.' Such a STB 

' In his decision granting EARY's Motion to Refer on November 17, 2011, Judge Propst stated 
that he was "persuaded by Judge Proctor's cited order." Memorandum Opinion at 6 (attached in 
Exhibit 1 to Petition). The Judge Proctor order was issued in Citv of Birmingham v. BNSF 
Railway Company, case no. 2:08-cv-1003-RDP (N.D. Ala., Memorandum Opinion filed July 9, 
2008). Upon referral ofthe City of Birmingham case, the STB issued the NS-AGSR decision. 



decision would also help deter future railroad actions that unnecessarily delay and/or increase the 

cost associated with these essential utility services. 

V. ARGUMENT 

A. Precedent Shows That Underground Water And Sewer Pipe Crossings Of 
Rail Right-Of-Way Are Common And Not Preempted 

Well-established precedent holds that underground water and sewer pipe crossings of rail 

right-of-way, like that proposed by the Utilities Board, are considered "routine" and "non-

conflicting." Maumee & Westem. slip op. at 2; New Orleans & Gulf Coast Railway Company v. 

Barrois. 533 F.3d 321, 332-333 (Sth Cir. 2008) ("Bairois") ("Routine crossing disputes are not 

typically preempted.") (emphasis in original); NS-AGSR. slip op. at 5 ("non-conflicting and non­

exclusive easements across railroad property for at-grade road crossings, wire crossings, sewer 

crossings, etc. are routinely accommodated so long as they would not interfere with rail 

operations or pose undue safety risks"); Lincoln Lumber, slip op. at 3 ("routine, non-conflicting 

uses, such as non-exclusive easements for at-grade road crossings, wire crossings, sewer 

crossings, etc., are not preempted so long as they would not impede rail operations or pose undue 

safety risks"). See also Citv of Lincoln v. Surface Transportation Board. 414 F.3d 858, 863 (8th 

Cir. 2005) ("Citv of Lincoln-8th Cir.'"). 

The underlying condenmation is not a situation where the Utilities Board is seeking to 

"entirely take'' any land from EARY'*'; die subterranean water and sewer pipes can easily co­

exist with EARY's ongoing rail operations, just as rail operations and underground pipes co-exist 

elsewhere at dozens of locations in Sylacauga and at thousands of locations across the United 

States. The demonsU-ated co-existence and non-interference is why the STB has previously 

found that non-conflicting and non-exclusive easements across railroad property for things such 

10 NS-AGSR. slip op. at 5. 



as sewer pipes, road crossings, and wirelines are not preempted and, in fact, are "routinely 

accommodated" so long as they do not unduly interfere with rail operations or pose safety risks. 

NS-AGSR. slip op. at 5. 

The underground easement sought by the Utilities Board is entirely dissimilar from cases 

where preemption of eminent domain has been found, such as the City of Birmingham case 

referenced by Judge Propst in his decision referring tiiis case to the STB. See Petition at Exhibit 

1. The referenced "Judge Proctor's cited order" involved an action by the City of Birmingham 

that would have completely and permanently taken 18.86 acres of Norfolk Southem railroad 

property, including tracks and an area that the railroad needed to build a planned embankment 

wall. NS-AGSR. slip op. at 1-2. In that case, Birmingham wanted the property for permanent 

and exclusive occupation - constmction of an amphitheater, playground, park, and walking trail. 

Id., slip op. at 1. 

EARY is flatly wrong when it states that "it is clear" that the Utilities Board's 

condemnation action is "completely'" preempted. Petition, Ex. 3 at 1 and 4 (Notice of Removal). 

To the contrary, the STB has termed underground water and sewer pipelines "routine", "non­

exclusive", and "non-conflicting." Given the untold numbers of such underground pipeline 

crossings of rail property in the United States, it should be no surprise that such easements are 

not preempted. All relevant precedent shows that the condemnation action is not preempted 

either "categorically" or "as applied'", and that the underground pipes will not unreasonably 

interfere with railroad operations. .Maumee & Westem. slip op. at 2 (rejecting as "overbroad" 

any "blanket rule" that eminent domain against railroad property is always impermissible)." 

" In fact, state law providing for surface (as opposed to underground) crossings of railroad lines 
is also not necessarily preempted. The Sth Circuit has found that, even when applied against 
railroad right-of-way, a Louisiana statute which provides passage rights to enclosed property 

10 



B. Cases Cited By EARY Are Distinguishable 

EARY's Petition to the STB is as hollow as its Notice of Removal (attached as Exhibit 3 

to its Petition), The Notice of Removal reveals the cases on which EARY relies to claim that 

preemption exists, but these cases are uniformly distinguishable from and inapplicable to the 

Utilities Board's condemnation action. In particular, EARY cites to four decisions wherein state 

condemnation law was found preempted by ICCTA, but these cases do not support EARY's 

position. 

First, EARY relies upon Citv of Lincoln - STB. In this decision, the STB found that a 

city's attempt to condemn of 20-foot wide strip of railroad right-of-way for a pedestrian and 

bicycle trail was preempted. Id., slip op. at 3.'^ This decision is easily distinguishable because it 

involved permanent and exclusive surface occupancy by the city in close proximity to the 

railroad's tracks. There was evidence that the action would (1) interfere with unloading of 

lumber; (2) leave insufficient room for the railroad to engage in maintenance; (3) interfere with 

storage and staging of commodities; (4) prevent the railroad from fiilfilling its plans to build a 

spur track; and (5) be only 7.5 feet from the main track, less than the 10 feet recommended by 

the Department of Transportation. Id., slip op, at 4. None of these factors exist in the Utilities 

Board's attempt to condemn an easement for underground pipelines. While the trail proposed by 

the City of Lincoln would have required condemnation of property "necessary for railroad 

transportation", would "unduly interfere with railroad operations", and would take "actively used 

owners "is sufficiently broad and flexible to permit the Louisiana courts to take account" ofthe 
need for property access "without unreasonably interfering with railroad operations." Barrois. 
533 F.3d at 336 (emphasis in original). 

'* The city also sought to install an underground storm sewer in the 20-foot strip, but the railroad 
did not oppose the .storm sewer and the STB did not address the storm sewer in the 2004 
decision. Id., slip op. at 1. 

11 



railroad property" (Citv of Lincoln-STB. slip op. at 3-4), the Utilities Board seeks only to build 

an underground sewer pipeline, and condemn the right for an underground water pipeline that 

already exists, neither of which conflict with EARY's railroad use of its full right-of-way. 

Second, EARY relies upon the court appeal of City of Lincoln-STB. wherein the 8th 

Circuit affirmed the STB's determination of preemption for the condemnation related to the uses 

that would completely displace the railroad. Citv of Lincoln-8th Cir. This decision actually 

supports the Utilities Board's position because die Court noted tiie STB's position that it is 

"well-established that nonconflicting, nonexclusive easements across railroad property [like the 

storm sewer proposed by the City of Lincoln] are not preempted if they do not hinder rail 

operations or pose safety risks." 414 F.3d at 863. The balance ofthe Sth Circuit's decision is 

merely a determination that there was ample evidence supporting the STB's decision that the 

surface trail proposed by the City of Lincoln would unreasonably interfere with railroad 

operations. Again, this is wholly different from the non-conflicting underground pipelines in the 

Utilities Board's condemnation action. 

Third, EARY relies upon a case wherein a district court found that condemnation of 

railroad property was preempted where a city wanted to completely remove over one mile of 

railroad track to allow constmction of an expanded highway. Wisconsin Central Ltd. v. The Citv 

ofMarshfield. 160 F.Supp.2d 1009 (W.D. Wise. 2000). Obviously, this sort of exclusive and 

permanent occupation of railroad property, even to the point of removing over one mile of track, 

is completely different from the underground pipelines that are the subject ofthe Utilities 

Board's condemnation action. 

Finally, EARY cites to a proposed condemnation ofa new 6-lane road crossing ofa rail 

line used for train staging, and the court decision finding the condemnation preempted. Harris 

12 



Countv. Texas v. Union Pacific Railroad Company, civil action no. H-10-4363 (S.D. Texas, 

Aug. 9, 2011). The local govemment wanted to build a 6-lane road across a Union Pacific 

("UP") rail line, but UP used that rail line for staging trains to keep other crossings clear. The 

court found that the proposed 6-lane road would unreasonably interfere with UP rail operations 

and, therefore, was preempted by 49 USC § 10501. Again, this factual scenario has virtually no 

relationship to the underground pipes (one of which already exists) at the heart ofthe Complaint 

for Condemnation filed by the Utilities Board. 

The other cases cited by EARY and included in the filings attached to the Petition for 

Declaratory Order merely discuss preemption, ICCTA, removal, or referral generally, and do not 

address the interplay between state condemnation law and 49 USC § 10501. In fact, EARY's 

Petition has not even attempted to support its hollow allegation that the condemnation action 

would interfere with its railroad operations. Likewise, EARY has not provided any evidence of 

such interference in the underlying action. Furthermore, as shown in Section V.C.2 below, 

EARY's swom testimony in a nearly identical condemnation in 2009 proves that there is no 

substantiated interference with railroad operations from the type of water or sewer condemnation 

sought by the Utilities Board.'̂  

'•̂  The Petition reveals that EARY's assertion of interference with railroad operations is based 
entirely upon language in the Complaint for Condemnation that the subterranean water and 
sewer pipes will be "on, across, under and over" the EARY right-of-way. See Exhibit 3 of 
Petition, at page 4 (EARY Notice of Removal, dated Sept. 2,2011) (emphasis added by EARY). 
EARY's fixation on the "on, across, under, and over" language from the Complaint for 
Condemnation ignores the fact that this is standard language used in condemnation cases by the 
Utilities Board and other entities. See, e.g.. Sustainable Forests. LLC v. Alabama Power 
Company, 805 So.2d 681,682 (Ala. 2001) (easement for electric transmission lines described as 
"on, across, under and over" the land). This language is used because it can be difficult to 
predict the exact access that would be needed for an easement, especially during construction or 
maintenance activities. However, the language is necessarily limited by the use and purpose of 
the condemnation action in any particular proceeding. As the Complaint for Condemnation 
makes clear, the "uses and purposes" for which the easements are to be condemned are "in 

13 



C. The Facts In This Case And Sw om Prior Testimony Of EARY Confirm That 
There Is No Interference With Railroad Operations From Underground 
Sewer Or Water Condemnation Actions 

1. The Utilities Board has dozens of pre-existing underground pipeline 
crossings that are nearly identical to the two at issue in the Petition 

The Utilities Board currently has approximately 90 crossings ofthe EARY right-of-way, 

and 40-50 of these are underground water and sewer pipes. The two crossings, one sewer and 

one water, covered by the subject condemnation action will not be materially different from the 

dozens of existing pipe crossings. They, too, will be underground. In fact, EARY has already 

admitted in swom testimony that one ofthe two crossings at issue in this proceeding, a 8-inch 

diameter water pipe that has been in existence for 41 years, has not interfered with EARY rail 

operations. Exhibit 2 at 95-96 (depo. of Robert Greenwood).'̂  The new sewage crossing 

connection with the constmction, operation and maintenance of subterranean water and sewer 
pipes." See Exhibit 1 at 2 (Complaint for Condemnation, dated Aug, 23, 2011) (emphasis 
added). Similarly, the Complaint shows that the Utilities Board is seeking "all the rights 
conferred by law and all that are necessary, useful and convenient...for such uses and purposes." 
See Exhibit 1 at 2 (emphasis added). The Utilities Board's prayer for relief in the Complaint 
repeats this limitation, asking the Court to condemn the easement "to the uses and purposes" of 
tiie Utilities Board. See Exhibit 1 at 3. 

Despite the apocalyptic hyperbole of EARY, the Utilities Board is obviously not seeking some 
sort of unfettered right of occupancy or permanent surface occupancy. The easements sought in 
the Complaint for Condemnation would not give the Utilities Board the right to enter the EARY 
right-of-way at any time (although any member of the public could actually do so, because the 
area for the easement crossing is within the right-of-way of Hill Road - a public thoroughfare), 
because such unfettered access is not necessary and appropriate to the maintenance of 
underground water and sewer pipelines. Instead, for purposes ofthe easements being sought, the 
Utilities Board could only enter onto the right-of-way if it is necessary and appropriate for the 
installation and maintenance ofthe underground pipelines. This is a fairly limited grant. 
EARY's insinuation that the Utilities Board seeks an unfettered right to do whatever it wants 
whh the surface is a misrepresentation ofthe precise and limited rights the Utilities Board seeks 
in its Complaint fbr Condemnation. 

*̂ The Director of Right-of-Way Management for RailAmerica, the EARY parent, Robert 
Greenwood was deposed as part ofthe 2009 condemnation action. Excerpts from his deposition 
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proposed for the Hill Road site would be an underground 8-inch sewer line enclosed by a 16-inch 

protective steel casing, a design not substantially different from the dozens of other water and 

sewage pipelines crossing the EARY right-of-way underground. Moreover, the Utilities Board 

constmcted two subterranean water pipes in June 2010 without incident- and the process by 

which this new sewer line would be constmcted is materially the same. 

Under Alabama law, where real property is dedicated to a prior public use, condemnation 

for a second public use is permissible as long as the second use does not "materially interfere" 

with the prior public use. Ala. Code § 18-1 A-72(b). Therefore, the standard applied by the 

Alabama court in evaluating the Utilities Board's Complaint for Condemnation ("materially 

interfere") is functionally the same as the standard applied by the STB in determining if 

preemption exists ("unreasonably interfere"). Therefore, it is no surprise that the STB has 

previously found courts competent to address the issue of whether crossings create uiueasonable 

interference with rail operations. Maumee & Westem. slip op. at 2; Lincoln Lumber Company. 

slip op. at 3. 

2. No unreasonable interference with rail operations will occur 

EARY's rail operations at the Hill Road crossing generally occur on weekdays only. This 

rail service consists of one loaded train per day, one empty train per day, and one round-trip hi-

rail vehicle journey per day. Exhibit 3 at 18-28 (depo. of Larry Nordquist).'^ EARY rail 

operations are generally only at night, though the hi-rail inspection usually occurs during the day. 

transcript are attached as Exhibit 2. The Utilities Board can provide the fiill transcript if the STB 
believes it would be useful. 

'̂  EARY's Assistant General Manager, Larry Nordquist, was also deposed as part ofthe 2009 
condemnation proceeding. Excerpts from his deposition transcript are attached as Exhibit 3. 
Again, the Utilties Board can provide the entire transcript if the STB so desires. 
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The city of Sylacauga is at the center ofa large marble quarry region, and most of EARY's local 

Sylacauga customers are related to the marble quarrying business. 

The pipelines that are the subject of die condemnation action will be underground, or 

"subterranean*' as termed in the Complaint for Condemnation. Operation ofthe two pipelines 

will not interfere with EARY operations. Indeed, one ofthe two pipelines has existed for 41 

years with no material impact on EARY operations. The Director of Right-of-Way Management 

for RailAmerica, the EARY parent, recently stated under oath that an underground pipeline 

causes EARY no inconvenience other than preventing EARY from leasing or selling the same 

underground space to another utility'. E.\hibit 2 (Greenwood depo. at 95-96). The Assistant 

General Manager for EARY was also asked, under oath, to describe the interference with EARY 

operations caused by the Utilities Board's pipelines. The only answers that he could provide 

were: (I) a Utilities Board employee might suffer a snake bite or a trip-and-fall while conducting 

line-marking on die EARY surface right-of-way'*; and (2) he might be intermpted in his job by 

the need to find someone to escort Utilities Board personnel while they access the right-of-way. 

Exhibit 3 (Nordquist depo. at 140-146). This same employee, who has worked for EARY for 17 

years, admitted that he could not name any incidents where Utilities Board access to the EARY 

surface right-of-way has caused problems for EARY. Exhibit 3 (Nordquist depo. at 143-144). 

In short, EARY's assertions of unreasonable interference are not tenable in light of EARY's own 

experience, empirical evidence from across the country, and well-established precedent. 

Similarly, the constmction process for the new sewage pipeline will not unreasonably 

interfere with EARY operations. The construction process occurs with a tunnel boring machine. 

'* Of course, if the Utilities Board were to access the surface pursuant to a non-exclusive 
easement obtained through condemnation, as opposed to access as an invitee of EARY, then 
EARY's premises liability concems would be rendered moot. Thus, condemnation actually 
helps resolve EARY's concerns. 
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and no surface occupancy by the Utilities Board is anticipated. East Tennessee Natural Gas, 

LLC V. 0.31 Acres in Tazewell Countv, Virginia. Norfolk Southem Railway Companv. Case No. 

1:06-cv-00044 (W.D.Va., April 26, 2006), slip op. at 12-13 (magistrate judge describes pipeline 

boring method in decision recommending a finding that a natural gas pipeline will not interfere 

with NS rail operations). The rail line is not put out of service during tunnel boring. During 

constmction of two water pipelines in 2010. EARY did not even monitor the construction 

process. Exhibit 3 (Nordquist depo. at 133-135). No problems occurred in the 2010 

construction, and the process by which the new sewer line would be built is materially the same. 

Any coordination or scheduling between EARY and the Utilities Board can easily fit into 

the current rail operations performed by EARY. This was exactly the case in 2010 when the 

Utilities Board constmcted two underground water pipe crossings beneath the EARY. 

Scheduling and cooperation in 2010 between the parties facilitated an easy and simple 

constmction process. As it has done with its prior pipeline crossings, the Utilities Board will 

comply with specifications ofthe American Railway Engineering and Maintenance-of-Way 

Association ("AREMA"). The Utilities Board will follow reasonable safety precautions of 

EARY, and cooperate with EARY to schedule its constmction activities. 

3. The crossing location is currently the site of a public street known as 
Hill Road 

The underground water and sewer pipelines dial are the subject ofthe condemnation 

action would be located beneath an existing public street crossing of EARY at Hill Road. See 

Exhibit 1 (map attached to Complaint for Condemnation). In fact, there is not just a public street 

crossing at the easement location, but also a natural gas line, a fiber optic line, and a telephone 

line. Id. It strains credulity for EARY to suggest that an underground sewage pipeline will 
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interfere with rail operations when the same location already has a surface road, a natural gas 

line, a fiber optic line, a telephone line, and a water pipeline. 

The Utilities Board has the ability to use public street rights-of-way for its pipelines 

pursuant to state law and its franchise agreement with the City of Sylacauga. Ala. Code §§11-

50-343(a)(l 1) and lOA-21-2.15. See also Exhibit 4. Substantial surface occupancy by cars, 

trucks, and pedestrians already exists at the site where EARY now claims that underground 

pipelines (one of which has been in use for 41 years) will unreasonably interfere with rail 

operations. The Utilities Board believes that construction ofthe sewage pipeline can be 

accomplished without any surface access to the EARY right-of-way. After constmction, the 

Utilities Board will only need access to the EARY right-of-way to fulfill its statutory duty to 

paint-mark the locations ofthe pipelines, .'̂ la. Code § 37-15-1 et seq.̂ ^ This paint-marking can 

be done while walking along the Hill Road right-of-way - no different than any pedestrian 

following this public street. 

4. The PubUc interest will be served by a STB decision 

The public interest favors a finding that no preemption exists. Water and sewer lines are 

basic utility infrastmcture, used and relied upon by all Americans. Granting the relief sought by 

the Utilities Board is in keeping with the national transportation policy determined by Congress. 

In particular, the order sought by the Utilities Board would reflect "sound economic conditions" 

and the "the needs ofthe public" in a "fair and expeditious regulatory decision[ ]." 49 USC §§ 

10101 (2), (4), and (S). Additionally, the Utilities Board respectfiilly requests the STB to act in 

order to foster operation of "transportation facilities and equipment without detriment to the 

public health and safety'" and "to encourage honest and efficient management "of railroads." 49 

'̂  In the unlikely event that pip>e repairs are needed, temporary access to the rail right-of-way 
might also be required. 
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USC §§ 10101(8) and (9). It would be wasteful of scarce local govemment funds to require the 

Utilities Board to conslmct the longer sewer line that would be needed to avoid the Hill Road 

crossing of EARY. The public coffers would be drained for no reason. Voluminous precedent 

and empirical evidence confirms that routine sewer and water pipes do not unreasonably 

interfere with rail operations. Innumerable such underground pipes already exist underneath rail 

lines throughout the United States. 

It is also more environmentally sound to have a shorter sewage line: constmction ofa 

shorter line will require fewer resources and cause less dismption to the environment. Moreover, 

unlike the circuhous route to avoid EARY, the direct route underneath Hill Road does not need a 

supplemental pumping station. Sec 49 USC § 10101(14) (energy conservation is part ofthe 

national transportation policy). 

With its Complaint for Condemnation, the Utilities Board is attempting to meet hs public 

duties to provide necessary utility services. The Utilities Board is a governmental entity that 

provides essential services such as vvater and sewage on a non-profit basis to individuals, 

schools, institutions, and businesses in its service area. The STB should recognize that the views 

and actions ofthe Utihties Board reflect the public interest. Cf. Citv of Lincoln-STB. slip op. at 

5 ("Because the City of Lincoln is a governmental entity that represents the interests of all its 

citizens, its views are an important element in proceedings involving railroad property within the 

City's boundaries."). See also NS-AGSR, slip op. at 3. 

The proposed sewage line underneath EARY at the Hill Road site is necessary lo provide 

sewage service to a new manufacturing facility in Sylacauga, The new facility, the sewage 

service to it. and the cost to provide that service have very real implications for Sylacauga and its 

citizens. If the Utilities Board is unable to use the Hill Road crossing for its new sewage line, a 
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much longer line at a cost of over one-half million dollars will be required. The Utilities Board 

respectfully requests that the STB recognize the public interest represented by its non-profit 

status and the services it provides to the community. A STB order or decision stating that no 

preemption exists is necessary to fulfill the STB's statutory mandate to "meet the needs ofthe 

public." 49 USC § 10101(4). 

D. Expedited Action By The STB Is Appropriate 

The Utilities Board seeks expedited action by the STB due to the extreme financial 

hardship that will fall upon the Utilities Board, and its citizen-customers, if an operational 

sewage line carmot be installed underneath the Hill Road crossing of EARY by April 2012. The 

STB has previously granted expedited treatment to a Petition for Declaratory Order on a shorter 

timeframe than that sought here by the Utilities Board. See, e.g.. Union Pacific Railroad 

Company - Petition for Declaratory Order, STB Docket No. 35021 (served May 16, 2007). The 

new IKO manufacUiring facility requires sewage service by April 1, 2012 in order to begin 

operations, and the Utilities Board is attempting to diligentiy meet this deadline in view ofthe 

economic importance this new industry will have for the community. If the condemnation ofthe 

Hill Road crossing of EARY is not permitted to go forward on a timely basis, the Utilities Board 

will have lo construct a circuitous 1-mile long sewage line with an electrically-powered 

supplemental pump station at a cost of $550,000 to bypass the EARY rail line. This is a huge 

sum of money for the Utilities Board, especially in comparison to the $80,000 cost of using the 

much more direct route, only 200-feet in length, under the Hill Road crossing of EARY. 

The new IKO manufacturing facility is an important economic development for 

Sylacauga, a small town of just over 12,000 residents. Like nearly all ofthe United States, 

Sylacauga has suffered during the economic recession ofthe past few years, and the IKO facility 
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is a cmcial step toward economic recover}'. However, the economic boost provided by the IKO 

facility will be noticeably diminished if the Utilities Board is forced to expend over half a million 

dollars for sewage line that should only cost 580,000. The Utilities Board is a non-profit local 

government entity; all of its funding comes directly from its residential, commercial, and 

industrial customers. 

Expedited action by the STB is warranted because there is no defensible reason for the 

Utilities Board to be forced to expend public fluids unnecessarily for a circuitous sewage line to 

the IKO facility. Hence, both efficiency and the public interest favor expedited action. 

Underground sewer and water pipes are commonplace beneath rail lines throughout the United 

States. Indeed, the Utilities Board already has dozens of such pipeline crossings underneath the 

EARY right-of-way. 

In short, it is inefficient and wastefiil to require a longer route. Especially in an age when 

many governmental entities at all levels are stmggling with meeting budgets and making ends 

meet, it would be simply wrong for EARY to force the Utilities Board to use an expensive, 

circuitous routing for an ordmary underground sewer line, thousands of which cross under rail 

rights-of-way without incident throughout the nation. 

Expedited action is also appropriate because there is no reasonably possible scenario 

whereby EARY could meet its burden of proof in this proceeding. 5 USC § 556(d) (proponent 

of petition for declaratory' order has burden of proof). See also Iowa. Chicago & Eastern 

Railroad Corporation v. Washington Countv. Iowa, 384 F.3d 557, 561 (8th Cir. 2004) (burden on 

railroad that petitioned STB for declaratory order, claiming preemption of state regulatory 

action). An extended proceeding is not necessary because there are no "factual issues...[that] 

raise a genuine question whether the scope of federal preemption encompasses the activities" 
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proposed by the Utilities Board. The City of Alexandria. Virginia - Petition for Declaratorv 

Order. STB Docket No. 35157, slip op. at 2 (served Nov. 6,2008). Where commencing an 

extended proceeding "would be an impmdent and inefficient allocation of agency resources,"' the 

STB's determination is on solid ground. Intercity Transportation Company v. United States. 737 

F.2d 103,109 (D.C. Cir. 1984) (court affinns ICC denial of request for declaratory order 

proceeding). A lengthy declaratory order proceeding would serve only to waste resources, 

increase litigation costs, and occupy the STB's limited time. 

In light ofthe many prior statements by the STB on this issue, the STB may believe (as 

the Utilities Board does) that precedent clearly shows that underground pipelines do not 

unreasonably interfere with rail operations, and that use of eminent domain to acquire such an 

easement is not preempted. In such a case, die STB may believe tiiat a declaratory order 

proceeding is not warranted. Nonetheless, any decision dechning to institute a proceeding 

should provide direction to the referring Court and clearly state that no categorical preemption 

exists, and confirm that the state court is competent to determine whether the underground 

pipelines will prevent or unreasonably interfere with railroad operations. The STB took just this 

action in at least two recent cases, Maumee & Westem. slip op. at 2 (STB provides explanation 

of law, then also states that "[t]hese crossing cases are typically resolved in state courts"); 

Lincoln Lumber Company, slip op. at 2-3 (STB explains legal doctrine, and then states the 

railroad's concems "are common and ofthe type that the courts are well-suited to address"). See 

also East Tennessee Namral Gas. Case No. 1:06-cv-00044, slip op. at 12 and 23 (W.D.Va., April 

26,2006) (magistrate judge rejects NS's claim of preemption, and then recommends that 

underground natural gas pipeline should be permitted beneath NS rail line). 
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Regardless of whether the STB issues a declaratory order or whether it declines to 

institute a proceeding, the Utilities Board urges the STB to quickly provide direction to ±e Court 

on the issue of preemption to stop this current delay. Furthermore, EARY's unsupported 

assertions are interfering with provision of necessary water and sewage service, an event that 

could recur repeatedly in the future without direction from the STB, 

VI. CONCLUSION 

The STB should issue a decision confirming that no federal preemption exists for routine 

underground sewer and water pipe crossings because they can co-exist with railroad operations 

and do not unreasonably interfere with railroad operations. The STB should also declare that 

these routine underground sewer and water pipe crossings are distinguishable fiom the cases 

cited by EARY in its Notice of Removal wherein the proposed condemnation action would have 

displaced the railroad. Furthermore, the STB should declare that a hollow and undocumented 

assertion that the presence ofa water or sewer pipe would "pose serious operating, safety and 

maintenance concems" is false and insufficient to trigger any possibility of preemption or federal 

question. 

Respectfiilly submitted. 

Matthew F. Carroll 
Balch & Bingham LLP 
P.O. Box 306 
Birmingham, Alabama 35201 
(205)226-3451 
mcarroll@balch.com 

ira L. Brown 
David E. Benz 
Thompson Hine LLP 
1920 N Sireet, N.W., Suite 800 
Washington, D.C. 20036 
(202)263-4101 
sandy.browTi@thompsonhine.com 

January 19,2012 
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VERIFICATION 

I, Michael Richard, verify under penalty of perjury that I have read the foregoing Reply 

to Petition for Declaratory Order, filed by the Utilities Board of the City of Sylacauga in STB 

Docket No, 35583, that I know the facts stated therein, and that the same are true and correct to 

the best of my knowledge, information, and belief. Further, I certify that I am qualified and 

authorized to file this verification. 

Michael Richard 
General Manager, Utilities Board ofthe City of Sylacauga 

Executed on \ / \ 9 /^.Ql^L^ 



CERTIFICATE OF SERVICE 

1 hereby certify that this 19th day ofJanuary 2012,1 served a copy ofthe foregoing upon 

counsel for defendant EARY as described below: 

Via U.S. first class mail, postage prepaid. Via U.S. first class mail, postage prepaid: 
and electronic mail: 

Louis E. Gitomer, Esq. 
The Law Offices of Louis E. Gitomer 
Suite 301 
600 Baltimore Avenue 
Towson, MD 21204 

Scott G. Williams, Esq. 
Senior Vice-President & General Counsel 
RailAmerica, Inc. 
741 \ Fullerton Street, Suite 300 
Jacksonville, FL 32256 

Lou@lgraillaw.com 

Counsel for Eastern Alabama Railway LLC 

David E. Benz 
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UTILITIES BOARD OF THE CITY 
OF SYLACAUGA, 
a corporation, 

Plaintiff, 

EASTERN ALABAMA RAILWAY, 
LLC, ET AL., 

IN THE PROBATE COURT FOR 

TALLADEGA COUNTY, ALABAMA 

CASE NO.: ^ ^ 

J-JnJ- 'ATKINSON 
r̂ LUO -̂̂ S f̂JE JUD6E 

Defendants. 

COMPLAINT FOR CONDEMNATION 

Comes now Utilities Board of the City of Sylacauga ("Utilities Board"), a municipal 
corporation of the state of Alabama, and files this complaint against Eastem Alabama Railway, 
LLC ("EARY") and all others claiming an interest in the land described below, for an order of 
condemnation of the lands, rights, and interests therein, hereinafter described, and shows unto 
the Court as follows; 

ARTICLE FIRST: That the plaintiff. Utilities Board, is a municipal corporation 
organized and existing under die laws of the State of Alabama, with its principal place of 
business in Talladega County, Alabama. 

That the following party against whom this complaint is filed is a domestic limited 
liability company doing business in the State of Alabama: 

NAME ADDRESS INTEREST 

Eastern Alabama Railway, LLC 2413 Hill Road Owner of Interest 
Sylacauga, AL 3 5151 in Property 

REGISTERED AGENT 
FOR SERVICE; 
C T Corporation System 
2 North Jackson Street, Suite 60S 
Montgomery, AL 36104 

That the following person against whom this complaint is filed is over the age of nineteen 
(19), is of sound mind, and is a resident ofthe State of Alabama: 

NAME ADDRESS INTEREST 

Sally K. Flowers Talladega County Courthouse Tax Lien 
Revenue Commissioner 1 Courthouse Square 

Talladega, AL 35161 



That the said defendants are the owners of, or the owners of an interest in or on, the land 
hereinafter described and herein set out. 

ARTICLE SECOND; Plaintiff is a municipal corporation having the right by its charter 
to own, maintain, and operate a water and sewer system for customers in and contiguous to the 
City of Sylacauga, and the rights, ways and rights-of-way herein described are sought to be 
condemned for its water and sevrer pipes, lines, and facilities for that puipose. Plaintiff has the 
right to condemn pursuant to section 11-50-314(11) ofthe 1975 Code of Alabama, as amended. 

ARTICLE THIRD; That die uses and purposes for which the said land, rights and 
interests hereinafter described are to be condemned and taken are in connection with the 
construction, operation and maintenance of subterranean water and sewer pipes, lines; facilities 
and other appliances necessary and convenient in connection therewith, and plaintiff therefore 
seeks to acquire ways and rights-of-way of 20 feet in width on, across, under and over the land as 
hereinafter described in Pareel 1 and Parcel 2 of Article Fourth hereof, and the right to construct 
and erect on, across, under and over said land such subterranean water and sewer pipes, lines and 
facilities, and all appliances necessary, convenient and useful in coimection therewith for such 
purposes, together with all the rights confened by law and all that are necessary, usefiil and 
convenient to the enjoyment of said rights, ways and rights-of-way for such uses and purposes. 

The property described in Parcels 1 and 2 of Article Fourth, or a portion thereof or 
interest therein, has previously been subjected to a public use. Plaintiff alleges that there is an 
actual necessity that the lands described in Pareel 1 and 2 of Article Fourth be condemned for the 
purposes described herein, and Plaintiff further alleges that the uses and purposes to which such 
lands are sought to be condemned will not materially interfere with the public use to which such 
lands have previously been devoted, 

ARTICLE FOURTH; That the said rights, ways, rights-of-way and other interests 
sought to be condemned for such uses and purposes are on, across, over, under and adjacent to 
strips of land described hereinafter, according to the final location survey of the said ways and 
rights-of-way heretofore made by the plaintiff, the said strips of land and the lands of wliich the 
same are a part being situated in Talladega Coimty, Alabama, and described as follows: 

Parcei #1 

A 20 foot sewer line easement being 10 feet in equal width on each side ofthe following 
described line: Commence at a concrete monument in place being the Northwest comer of 
Section 35, Township 21 South, Range 3 East, Talladega County, Alabama; thence proceed 
South 89° 12' 38" East along the North boundary of said quarter-quarter section for a distance of 
752.06 feet; tiience proceed Soutii 00" 47' 22" West for a distance of 97,03 feet a point on tiic 
Northerly boundary of a raihoad right-of-way , said point being the centerline of said sewer line 
easement and the point of beginning. From this beginning point proceed South 23° 41*31" East 
along the centerline of said sewer line easement for a distance of 100.59 feet to a point on the 
Southerly boundary of said railroad right-of-way. 
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A diagram porffaying Parcel #1, die property sought to be taken, and any remainder is 
attached to this complaint as Exhibit A. 

The said EARY and Sally K. Flowers, as Revenue Commissioner, are the owners of the 
land described above and/or of an interest on or in said lands. 

Parcel #2 

A 20 foot water line easement being 10 feet in equal width on each side of the following, 
described line: Commence at a concrete monument in place being the Northwest comer of 
Section 35, Township 21 South, Range 3 East, Talladega County, Alabama; thence proceed 
South 89° 12' 38" East along the North boundary of said quarter-quarter section for a distance of 
762.46 feet; thence proceed Soutii 00° 47' 22" West for a distance of 93.49 feet a point on the 
Northerly boundary of a railroad right-of-way , said point being the centerline of said water line 
easement and the point of beginning. From this beginning point proceed South 23° 43' 13" East 
along the centerline of said water line easement for a distance of 100.83 feet to a point on the 
Southerly boundary of said railroad right-of-way. 

A diagram portraying Parcel #2, the property sought to be taken, and any remainder is 
attached to this complaint as Exhibit A. 

The said EARY and Sally K. Flowers, as Revenue Commissioner, are the owners ofthe 
land described above and/or of an mterest on or in said lands. 

WHEREFORE, PREMISES CONSIDERED, plaintiff prays tiiat tiiis Court will make and 
enter an order appointing a day for the hearing of this complaint; that a copy of the complaint 
and notice of hearing date be served upon the defendants; and that upon such hearing, an order 
will be made by this Court condemnmg to the uses and purposes of this plaintiff, all the rights, 
au±ority and power sought and described herein, and for such other and fiinher orders as may be 
authorized by law. 

UTILITIES BOARD OF 
THE CITY OF SYLACAUGA 

tomey for Plaintiff 

imtwi 



OF COUNSEL; 

W.T, CAMPBELL, JR. 
Attomey at Law 
400 West Third Street 
Sylacauga, Alabama 35150 
(256) 245-5268 

BALCH & BINGHAM LLP 
James A. Bradford 
Mattiicw F. CanoU 
David R. Burkholder 
P. O. Box 306 
Birmingham, Alabama 35201 
(205)251-8100 

STATE OF ALABAMA ) 
JEFFERSON COUNTY ) 

Before me, the undersigned authority, personally appeared, MfeTT CAJL^OK^L. . 
who being by me fust duly swom, deposes and says thai he is one of the attomeys for tiie 
plaintiff, Utilities Board of Ihe City of Sylacauga, and has the authoiity to make this affidavit and 
to institute and prosecute the foregoing Complaint for the condenmation ofthe lands, rights, and 
interests therein described, and that the statements contained in the foregoing complamt are tme 
and conrect as therein alleged or upon infonnation and belief as therein alleged, 

Swom to and subscribed before me this Of J day of {jAAAQdAA^ 20 H 
^rd 

Notary Publgj f 

My Commission Expires: S ' l ' l S " 



UTILITIES BOARD OF THE COY 
OF SYLACAUGA, 
a corporation, 

FlamtifT, 

EASTERN ALABAMA RAILWAY, 
LLC, ETAL., 

Defendants. 

IN THE PROBATE COURT FOR 

TALLADEGA COUNTY, ALABAMA 

CASE NO.: 

EXHIBIT A TO 

COMPLAINT FOR CONDEMNATION 
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IN THE PROBATE COURT FOR 

TALLADEGA COUNTY, ALABAMA 

CASE NO.; 

UTILITIES BOARD OF THE CITY 
OF SY1.ACAUGA, 
a corporation, 

Plaintiff, 

v. 

EASTERN ALABAMA RAILWAY, 
et al.. 

Defendants. 

NOTICE OF PENDING ACTION 

TO THE HONORABLE JUDGE OF PROBATE OF TALLADEGA COLT^Y, ALABAMA 

You are hereby notified that on the day of , 2011, suit was filed 

by Utilities Board of the City of Sylacauga, a corporation, in the Probate Court of Talladega 

County, Alabama styled Utilities Board ofthe City of Sylacauga v. Eastern Alabama Railway, et 

al., Docket Number , and that the following are die names of the parties to 

said suit: 

Name of Plaintiff: 

Utilities Board ofthe City of Sylacauga 

Name of Defendants 

Eastern Alabama Railway, LLC 
Sally K. Flowers, Revenue Commissioner 

In said suit the following described lands situated in Talladega County, Alabama, are 
involved, to-wit: 

Parcel #1 

A 20 foot sewer line easement being 10 feet in equal width on each side ofthe following 
described line: Commence at a concrete monument in place being the Northwest comer of 
Section 35, Township 21 South, Range 3 East, Talladega County, Alabama; thence proceed 
South 89° 12' 38" East along the North boundary of said qxiarter-quarter section for a distance of 
752.06 feet; tiience proceed Soutii 00° 47' 22" West for a distance of 97.03 feet a pouit on die 
Northerly boundary of a railroad right-of-way , said point being fhe centerlme of said sewer line 



easement and the point of beginning. From this beginning point proceed South 23° 41' 31" East 
along the centerUne of said sewer line easement for a distance of 100.59 feet to a point on the 
Southerly boundary of said railroad right-of-way. 

A diagram portraying Parcel #1, the property sought to be taken, and any remainder is 
attached to this notice as Exhibit A. 

Parcel #2 

A 20 foot water lme easement being 10 feet in equal width on each side ofthe following 
described line: Commence at a concrete monument in place being the Northwest comer of 
Section 35, Township 21 South, Range 3 East, Talladega County, Alabama; tiience proceed 
South 89° 12' 38" East along the North boundary of said quarter-quarter section for a distance of 
762.46 feet; tiience proceed Soutii 00° 47' 22" West for a distance of 93.49 feet a point on the 
Northerly boundary of a raihoad right-of-way , said point being the centerline of said water line 
easement and the point of beginning. From this begiiming point proceed South 23° 43' 13" East 
along the centettine of said water line easement for a distance of 100.83 feet to a point on tbe 
Southerly boundary of said raihoad right-of-way. 

A diagram portraying Parcel #2, the property sought to be taken, and any remainder is 
attached to this notice as Exhibit A. 

The said Eastem Alabama Railway, LLC, and Sally K, Flowers, as Revenue 
Commissioner, are the owners ofthe land described above or of an interest on or in said lands. 

The kind of siiit brought as above stated is to condemn and acquire easements, interests, 
ways and rights-of-way in connection with the construction, operation and maintenance of 
subterranean water and sewer pipes, Unes; facilities and other appliances necessary and 
convenient in connection therewith, for the distribution, supply, and sale to the public of water 
and sewer services. 

IN WITNESS WHEREOF, tiie said Utilities Board of the City of Sylacauga, a 
corporation, lias caused this notice to be executed on this the ^Ivw* day of j^>^^<.>yl' , 
2011. "^ 

UTILITIES BOARD OF THE 
CITY OF SYLACAUGA 

Attomey for Plaintiff 
Utilities Board ofthe City of Sylacauga 

IITOIOM 



OF COUNSEL: 

W.T. CAMPBELL, JR. 
Attomey at Law 
400 West Third Street 
Sylacauga, Alabama 35150 
(256) 245-5268 

BALCH & BINGHAM LLP 
James A. Bradford 
Mattiicw F. Carroll 
P. O. Box 306 
Birmingham, Alabama 35201 
(205)251-8100 

M T H O l l 



DJ THE PROBATE COURT FOR 

TALLADEGA COUNTY, ALABAMA 

CASE NO.: 

UTILITIES BOARD OF THE OTY 
OF SYLACAUGA, 
a corporation. 

Plaintiff, 

EASTERN ALABAMA RAILWAY, 
etaL, 

Defendants. 

NOTICE TO DEFENDANT 

TO: Sally K. Flowers, Revenue Coimnissioner 
Talladega County Courtiiouse 
Post Office Box 1017 
Talladega, .\labama 35161-1017 

You are hereby notified that Utilities Board of the City of Sylacauga, a corporation, has 
filed its written complaint in this Court, a copy of which is attached hereto, seeking to condemn 
and to acquire the lands, rights and interests therein described for ways and rights-of-way within 
which to construct, operate and maintain subterranean water and sewer pipes, lines; facilities and 
other appliances necessary and convenient in connection therewith for the delivery, siq>ply and 
sale to the public of water on, across and under strips of land according to the final location 
siu^ey ofthe said ways and rights-of-way hereto made by the plaintiff, the said strips of land and 
the lands of which the same are a part being situated in Talladega County, Alabama, and being 
set forth in said complaint 

The hearing of said complaint has been set by this Court for the day of 

_, 2011, at. o'clock ,m,, and you are hereby notified to answer 

or object to such complaint at or prior to such hearing. Notice of said complaint and of the day 

so appointed for the hearing thereof is hereby given you. 

Witness my hand this day of ; , 2011. 

Judge ofthe Talladega County Probate Court 
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UTILITIES BOARD OF THE CITY 
OF SYLACAUGA, 
a corporation. 

Plaintiff, 

v. 

EASTERN ALABAMA RAILWAY, 
et al., 

Defendants. 

IN THE PROBATE COURT FOR 

TALLADEGA COUNTY, ALABAMA 

CASE NO.: 

NOTICE TO DEFENDANT 

TO: Eastem Alabama Railway, LLC 
c/o C T Corporation System 
2 Nortii Jackson Street, Suite 605 
Montgomery, AL 36104 

You are hereby notified that Utilities Board ofthe City of Sylacauga, a corporation, has 
filed hs written complaint in this Court, a copy pf which is attached hereto, seeking to condemn 
and to acquire the lands, rights and interests therein described for ways and rights-of-way within 
which to conslmct, operate and maintain subterranean water and sewer pipes, lines; facilities and 
other appliances necessary and convenient in connection therewith for the delivery, supply and 
sale to Ihe public of water on, across and under strips of land according to the final location 
survey ofthe said ways and rights-of-way hereto made by the plaintiff, the said strips of land and 
the lands of which tiie same are a part being situated in Talladega County, Alabama, and being 
set forth in said complaint. 

The hearing of said complamt has been set by this Court for the day of 

, 2011, at o'clock .ra., and you are hereby notified to answer 

or object to such complaint at or prior to such hearing. Notice of said complaint and of the day 

so iqjpointed for the hearing thereof is hereby given you. 

Witness my hand this day of , 2011, 

Judge ofthe Talladega County Probate Court 
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UTILITIES BOARD OF THE CITY 
OFSYLACAUGA, 
a corporation, 

Plaintiff, 

V. 

IN THE PROBATE COURT FOR 

TALLADEGA COUNTY, /VLABAMA 

CASE NO.; 

EASTERN ALABAMA RAILWAY, 
LLC, ETAL., 

Defendants. 

REOUEST FOR SERVICE BY CERTIFIED MAIL 

The Utilities Board of the City of Sylacauga ("Utilities Board") requests service of 

defendants Eastem Alabama Railway, LLC, c/o C T Corporation System, 2 North Jackson 

Street, Suite 60S, Montgomery, AL 36104and Sally K. Flowers, Talladega County Revenue 

Commissioner, Talladega County Courthouse, 1 Courthouse Square, Talladega, Alabama 35161 

by certified mail pursuant to Alabama Rule of Civil Procedure 4(i)(2). 

UTILITIES BOARD OF 
THE CITY OF SYLACAUGA 

/(ttbrne^ for Plaintiff 

OF COUNSEL: 

W.T, CAMPBELL, JR, 
Attomey at Law 
400 West Third Street 
Sylacauga, Alabama 35150 
(256) 245-5268 
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James A. Bradford 
Mattiiew F. Carroll 
David R. Burkholder 
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Birmingham, Alabama 35201 
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n 70172.1 



EXHIBIT 2 



' = ^ 

In The Matter Of: 

UTILITIES BOARD OF THE CITY OF SYLACAUGA 
V. 
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P a g e l 

IN THE CIRCUIT COURT OF TALLADEGA COUNTY, 
ALABA^M 

CIVIL ACTION NO. CV-2010-00228 

UTILITIES BOARD OF 
THE CITY OF SYLACAUGA, 

Plaintiff, 
vs. 
EASTERN ALABAMA RAILWAY, LLC, 
etal. , 

Defendants. 

DEPOSITION 
OF 

ROBERT GREENWOOD 
April 27. 2011 

REPORTED BY: Susan B. Treadaway 
Certified Shorthand Reporter 
and Notary Public 

S T I P U L A T I O N 

IT IS STIPULATED AND AGREED, 
by and between the parlies, through their 
respective counsel, that the deposition of 

! 
i 
! 
i 

. 

Page 2 

ROBERT GREENWOOD may be taken before Susan 
3. Treadaway, Comnnissloner, Certified 
SlY)rthand Reporter and Notary Public; 

That the signature to and 
reading of the deposition by the witness 
is waived, the deposition to have the same 
force and effect as if full compliance had 
been had with all laws and rules of Court 
relating to the taking of depositions; 

That it shall not be necessary 
for any objections to be made by counsel 
to any questions, except as to form or 
leading questions, and that counsel for 
the parties may make objections and assign 
grounds at the time of trial, or at the 
time sa;d deposition is offered in 
evidence, or prior thereto. 
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A P P E A R A N C E S 

FOR THE PLAINTIFF: 
Mr. Matthew F. Cairoll 
Attorney at Law 
Balch & Bingham LLP 
1901 Sixth Avenue North, Suite 1500 
Biimingham, Alabama 35203 

-and-
Mr. W. T. CampbeU. Jr. 
Attomey at Law 
400 West Third Street 
Sylacauga, Alabanna 35150 

FOR THE DEFENDANT: 
Mr, John F, DeBuys, Jr. 
Attomey at Law 
Bun- & Forman LLP 
420 North 20th Street. Suite 3400 
Birmingham, Alabama 35203 
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UTIUTIES BOARD OF THE QTY OF SYLAOUJGA 
EASTERN ALABAMA RAILWAY, LLC, ET AL. 

ROBERT GREENWOOD 
April 27,2011 

Pages 

1 I, S u s a n B. Treadaway, a 
2 Cert i f ied Sho r thand Repor ter of 
J B i rm ingham, A labama , and a Notary Publ ic 
4 f o r t he State o f A l a b a m a at Large, act ing 
5 a s Commiss ioner , cert i fy that on this 
s d a t e , pursuant t o Ru le 30 o f the A labama 
7 Ru les of Civ i l P rocedure and the foregoing 
8 st ipulat ion o f counse l , there came before 
9 m e a t 420 No r th 20th Street , Sui te 3400, 

10 B i rm ingham, A l a b a m a , on the 27 th day of 
11 Apr i l , 2 0 1 1 , c o m m e n c i n g a t 10:20 a.m., 
12 R O B E R T G R E E N W O O D , wi tness in the above 
13 c a u s e , for o ra l examinat ion , whereupon ^ e 
'4 fo l lowing proceed ings we re had : 
'.5 

'6 R O B E R T G R E E N W O O D , 
17 be ing first du l y sworn , was examined and 
IB test i f ied as fo l lows: 
19 

2C E X A M I N A T I O N BY M R . C A R R O L L : 
21 Q . P lease state your name for the 
22 record . 
23 A . My n a m e is Rober t Greenwood. 

Page 7 

1 w a s a con t rac t c a s e - actual ly , t w o 
2 con t rac t c a s e s , a n d s o m e h o m e o w n e r s 
3 assoc ia t i on c a s e s . T h o s e a re f u n . 
4 Q.. W e r e t hose wi th in t he las t 
5 severa l yea rs o r d o they g o b a c k f u r t h e r ? 
6 A . T h e fu r thes t o n e b a c k w a s 
7 m ld - ' 90s . M o s t cur ren t w a s a b o u t a y e a r 
8 a g o . 
9 Q. T h e o n e abou t a y e a r a g o , w h a t 

10 w a s that c a s e ? 
11 A . ̂  T h a t w a s a cont rac t , it w a s a 
12 h o m e o w n e r s assoc ia t i on . My p r e v i o u s 
13 e m p l o y e r w a s Beazer H o m e s , i w a s t h e v ice 
14 p res iden t o f l and acquis i t ion a n d 
15 d e v e l o p m e n t in nor theas t F lo r ida , a n d t h e 
16 c a s e w a s ove r a c lean ing con t rac t f o r a 
17 h o m e o w n e r s assoc ia t i on , it w a s jus t a n 
18 as in ine case . 
19 Q. B u t in a n y case , a l l o f you r 
20 pr io r depos i t i ons have b e e n fo r a 
2" d i f fe rent c o m p a n y , not for R a i l A m e r i c a ? 
22 A . Cor rec t . Correct . 
23 Q . L e f s - you 've d o n e th is 

Page 6 

1 Q . M r . G r e e n w o o d , w h a t ' s y o u r 
2 c u r r e n t a d d r e s s ? 
3 A. My office address is 7411 
4 F u l l e r t o n S t r e e t , S u i t e 1 1 0 , J a c k s o n v i l l e , 
5 Florida 32256. 
6 Q . Y o u s a y t h a t ' s y o u r o f f i ce 
7 a d d r e s s ? 
8 A, That is my office address. 
9 Q. And what company Is based 

10 t h e r e ? 
11 A. it is RailAmerica, one word. 
12 Q. Mr. Greenwood, have you ever 
13 been deposed before? 
14 A. Yes, I have. 
15 Q. More than once? 

Pages 

1 b e f o r e , b u t j u s t s o - let 's g o o v e r a f e w 
2 g r o u n d r u l e s Just s o w e ' r e a l l o n t h e s a m e 
3 page. Since the court reporter is here to 
4 r e c o r d , w r i t e d o w n e v e r y t h i n g t h a t ' s s a i d , 
5 i t 's i m p o r t a n t t h a t w e d o n ' t ta lk o v e r 
6 e a c h o the r . S o , I w i l l t ry a n d w a i t un t i l 
7 y o u f i n i sh y o u r a n s w e r b e f o r e I s t a r t 
8 a s k i n g m y n e x t q u e s t i o n , i 'm n o t 
9 pa r t i cu l a r i y g o o d at tha t , b u t I 'm g o i n g 

10 t o t ry . If y o u w o u l d , w a i t un t i l i f i n i s h 
11 m y q u e s t i o n b e f o r e y o u s ta r t t o a n s w e r , is 
12 t h a t fine? 
13 A . O k a y . C o r r e c t . 
14 Q. Also because she's writing 
IB everything down verbally, she can t record 

16 
17 
18 
19 
ZO 
21 

22 
23 

A. Yes. 
Q. How many times? 
A. Probably four times. 
Q. Four times. Can you tell me, 

i don't want to go into detail on each of 
them, but generally in regards to what 
those four depositions. 

A. All real estate related. One 

16 

17 
18 
19 
20 

21 
22 
23 

head nods, so -
A. Okay. 
Q. - answer orally. 
A. Understood. 
Q. Okay. Ifthere is a question 

1 ask you that you don't understand, will 
you let me know if you don't understand 
it? 
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UriLlTlES BOARD OF THE QTYOF SYLACAUGA 
EASTERN ALABAMARAILWAY. LLQ ET AL, 

ROBERT GREENWOOD 
i^ril 27,2011 
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1 A. Correct. 
2 THE W I T N E S S : Off the record. 
3 I'll tell a tiny story. 
4 MR. D E B U Y S : W e can't get off 
5 the record, you talk to me . 
6 A . Okay. I have seen directional 
7 bores done where the operator took a tin 
8 can this big around (indicating) and put 
9 it on the opposite side and says watch. 

10 in an hour, the drill bit came up 
11 underneath the can , so a good operator 
12 can. 
13 Q . Have you seen any 
14 installations wi th the directional bore 
15 where an obstruct ion of rock or some other 
16 type of obsla ic t ion was encountered that 
17 had caused the pattern to shift, the 
•>8 dril l ing pattern to shift? 
19 A . I have seen that, yes. 
20 Q . Okay, It does happen 
21 somet imes? 
22 A . It does . 
23 Q. And if :hat had happened here, 

Page 95 

1 wouldn't stop John from testifying. 
2 MR. DEBUYS: I can see a 
3 diagonal taking off down the road ending 
4 up four or five hundred yards down the 
5 road on the outside with no water line to 
6 connect to on the other side. 
7 MR. CARROLL: Let the record 
8 reflect John thinks that - John's 
9 test imony is that if there was a diagonal 

10 line, it would cause inconvenience to the 
11 utilities board. 
12 A. And a fire hydrant in the 
13 middle of the track would cause an 
14 inconvenience to us. 
15 Q. Now, does EARY contend that 
16 granting the utilities board a twenty-foot 
17 easement would create more inconvenience 
18 to the railroad than a three-foot 
19 easement? 
20 A. Yes, it does. 
21 Q. How so? 
22 A. Providing a twenty-foot 
23 easement restricts EARY from providing 
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1 then the uti l i t ies board might have had to 
2 shift a n d even dri l l in a diagonal pattern 
3 across or underneath the rai lroad -
4 A . Understand. 
5 Q . - to get its cas ing through, 
6 cor rect? 
7 A . Yes . 
8 Q . And in that case , twenty - it 
9 might be that the util it ies board would 

10 end up needing a twenty-foot easement , 
11 subsur face easement for construct ion 
12 purposes s imply to get a diagonal l ine 
13 ac ross? 
14 A . It's possible. 
15 Q . Okay. 
16 MR. DEBUYS: Of course, i l 
17 wasn' t connected up with the p ipes down. 
18 I don' t knew if i could go around on the 
19 other s ide o f the h ighway. 
20 MR, C A M P B E L L : That 's what 
21 e lbows are for. 
22 MR. C A R R O L L : 1 would 
23 comp la in , but it wouldn' t do any good , it 
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1 occupancies for other types of utilities 
2 whether it be fiber optic, whether it be 
3 phone, cable, whatever, to other utility 
4 providers outside of the utilities board. 
5 Q. And that's a function simply 
6 of space, there's -
7 A, Correct. 
8 Q, When you take up twenty feet 
9 of an easement, then somebody else would 

10 have to move down twenty-five feet? 
11 A. Connect. 
12 Q. Any other reason it creates an 
13 inconvenience aside from that? 
14 A. As far as subsurtace is 

j 15 concemed, no. 
16 Q. What about surface? 
17 A. Surface, there's no need for 
18 surface easement other than marking. 
19 Q. Wei l , I understand your 
20 position. My question is: tn terms of 
21 inconvenience, does a twenty-foot surface 
22 easement create more inconvenience for the 
23 railroad than three foot? 
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A, Yes, it would, it would 
preclude me from - preclude EARY from 
allowing any overhead uses or surface 
uses. 

Q. And that's true even if the 
utilities board asked for tiiat easement on 
a nonexclusive basis? 

A. 1 wasn't aware that the 

1 
2 

3 
4 
5 
6 
7 
8 
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to bore directly under. 
Q. Okay. So, thafs the answer. 

If there - a scenario rose where the 
utilities board had to put in a new 
sleeve, the railroad would say they need 
to put it directly under the existing 
sleeve? 

A. It's a matter of 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

easement was asked for nonexclusive. 
Q. But if it was nonexclusive, 

then that problem wouldn't arise? 
A. It probably would not arise. 
Q. Now, you know, it's possible 

that the casing, the sleeve casing that 
the utilities board installed could 
rupture, I mean, that's always a 
possibility, isn't it? 

A. I'm not an expert on that; 
however, it would seem as if the casing 
were properly vented, there should not be 
issues, but It is ~ yes, I could perceive 
that it could be possible. 

MR. DEBUYS: You say it could? 

9 communications. If a problem arises and 
0 they need to maintain, if the sleeve 
11 bursts, that sleeve bursts, odds are it's 
12 going to degrade the track in some form or 
' 3 fashion or the shoulders or so on and so 
14 forth, so they will need to come in and 
15 get underneath there as quickly as they 
16 can, shut the water off and repair the 
17 blades. I would perceive that we would 
18 cooperate with the utilities board and 
19 allow them to come in and do such if they 
20 have a true easement. 
21 Q. if they have a true easement? 
22 A. if they have an easement. 
23 Q. But, I mean, EARY's 
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t A. It is possible for a sleeve 
2 to ~ it c o u l d b e poss ib l e f o r a s l e e v e t o 
3 b u r s t o r r u p t u r e . 
4 Q. There's a defect. 
5 A . Y e s , tha t is poss ib l e , but 
6 that's ~ 
7 Q . N o w , if t h e s l e e v e d i d bu rs t , 
8 fo r t h e ut i l i t ies b o a r d to c o n t i n u e 
9 p r o v i d i n g s e - v i c e t o c u s t o m e r s o n t h e 

10 o t h e r s i d e of t h e ra i l r oad , t h e y w o u l d 
11 need to install a new sleeve and new 
<2 p i pe l i nes a n d s e a l o f f t h e ex i s t i ng o n e s , 
13 c o r r e c t ? 
14 A. CorrecL 
<5 Q . N o w , is it t he ra i l road 's 
: 6 p o s i t i o n t ha t i f t h a t w e r e to h a p p e n , t h e 
' 7 Uti l i t ies b o a r d w o u l d n e e d to g o a h e a d a n d 
:8 c o n d e m n a n o t h e r t h r e e - f o o t e a s e m e n t a n d 
'9 ins ta l l a n e w l i ne a t tha t p o i n t ? 
20 A. No. 
21 Q. It could go ahead and put in a 
22 n e w -
23 A . It w o u l d b e poss i b l e f o r t h e m 
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1 p o s i t i o n — I'm j u s t g o i n g b a c k t o y o u r 
2 o r i g i na l a n s w e r , E A R Y ' s pos i t i on i s tha t 
3 t h e y c o u l d pu t in a n e w s l e e v e d i rec t l y 
4 u n d e r n e a t h t h e ex i s t i ng s l e e v e ? 
5 A . i t is r e a s o n a b l e to b e l i e v e 
6 t h a t t h e y c a n d o t h a t a n d that w e w o u l d 
7 a l l o w f o r t ha t . 
8 Q. Does that need to be part of 
9 t h e Cou r t ' s o r d e r o r c a n t h e ut i l i t ies 

10 b o a r d j u s t c o m e a s k y o u f o r t ha t la te r if 
11 s o m e t h i n g h a p p e n e d ? 
12 A . I w o u l d h a v e to th ink ' a b o u t 
13 that one. 
14 Q . O k a y . D o y o u w a n t t o t h i n k 
15 about it and get back to me with an answer 
15 at a later date? 
17 MR. DEBUYS: I dont want him 
18 to s p e c u l a t e i f he d o e s n ' t k n o w w h a t t h e 
19 c o m p a n y po l i c y i s . i f y o u w a n t to k n o w 
20 h i s o p i n i o n , t ha t ' s o n e t h i n g , 
21 MR. CARROLL: No. I agree. I 
22 don ' t w a n t h i m to s p e c u l a t e e i the r . 

2 ^ Q . Y o u can ' t a n s w e r tha t q u e s t i o n 
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Paget 

IN THE CIRCUIT COURT OF TALLADEGA COUNTV, 
ALABAMA 

CIVIL ACTION NO. Cv-2010-00228 

UTILITIES BOARD OF THE CITY OF SYLACAUGA, 
Plaintiff. 

vs. 
EAS-'ERN ALABAMA RAILWAY. LLC et al.. 

Defendants. 

DEPOSITION 
OF 

LARRY .NIORDQUIST 
August-: 0,2011 

REPORTED BY: Latra H. Nichols 
Certlfiod Realtime Reporter, 
Registered Professional 
Reporter and Notary Public 
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S T I P U L A T I O N 

IT IS STIPUU^TED AND AGREED. 
by and between the parties, through their 
respective counsel, that the deposition of 
LARRY NORDQUIST may be taken before Laura 
H. Nichols, Commissione'-, Certified 
Realtime Reporter, Registered Professional 
Reporter and Notary Public; 

That the signature to and 
reading of the deposition by the witness 
is waived, the deposition to have the same 
force and effect as if full compliance had 
been had with all laws and rules of Court 
relating to the talting of depositions; 

That it shall not be necessary 
for any objections to be made by counsel 
to any questions, except as to form or 
leading questions, ard that counsel for 
the parlies may make objections and assign 
grounds at the time of trial, or at the 
time said deposition is offered in 
evidence, or prior thereto. 
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A P P E A R A N C E S 

FOR THE PLAINTIFF: 
IVlr. Matthevi^ F, Carroll 
Attomey at Law/ 
Balch & Bingtiam LLP 
1901 6th Avenue North 
Suite 1500 
Birmtngham, Alabama 35203 
205.251.8100 
mcarroll@balch.com 

FOR THE DEFENDANTS: 
Mr. John F. DeBuys, Jr. 
Attomey at Law 
Burr & Forman LLP 
3400 Wachovia Tower 
Birmingham, Alabama 35203 
205.251.3000 
jdebuys@burr.com 
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1, Laura H. Nichols, a [ 
Certified Realtime Reporter and Registered 1 
Professional Reporter of Birmingham, ! 
Alabama, and a Notary Public for the State 
of Alabama at Large, acting as 
Commissioner, certify that on this date, 
pursuant to Rule 30 of the Alabama Rules 
of Civil Procedure and the foregoing 
stipulation of counsel, there came before 
me at the offices of Burr & Fomian LLP, 
3400 Wachovia Tower, Birmingham, Alabama, 
on August 10, 2011, commencing at 1:40 
p.m., LARRY NORDQUIST, witness in the 
above cause, for oral examination. 
whereupon the follovring proceedings were 
had: 

LARRY NORDQUIST, 
being first duly swom, was examined and 
testified as follows: 

EXAMINATION BY MR. CARROLL: 
Q. Mr. Nordquist, if you would, 

Page 6 

go ahead and state your full name for the 
record. 

A. Lanv Carl Nordquist 
Q. And what is your cunrent 

address, Mr. Nordquist? 
A. 195 Brandy Lane, Harpersville, 

Alabama 35078. 
Q, 1 know we have met before. 

But for the record, my name is Matt 
Camsil. 1 am an attomey for the 
Utilities Board of Sylacauga for the 
condemnation case we previously had 
together. 

Have you ever been deposed 
before? 

A. Yes. 
Q. How many times? 
A. Once that 1 can remember. 
Q. When was that. If you recall? 
A. 1 don't know the exact date. 

1 would say over six years ago. 
Q. Just been a while? 
A. Yeah. 
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Q. Okay. Do you remember 
generally what the subject matter was? 

A. Actually, no, 1 don't. 
Q. Well, since it has been a 

while since your last deposition, 1 will 
just sort of briefly go over the ground 
rules. You probably talked to Mr. DeBuys 
about them before we started but just so 
that we understand each other. 

A, Okay. 
Q. As you know, the court 

reporter here is here to take down 
everything that we say, so it is important 
that we not talk over each other. 

A. Okay. 
Q. 1 am going to try and wait and 

try to be patient and let you finish an 
answer before I start asking another 
question. And by the same token, 1 would 
ask that you wait and not start answering 
my question until 1 am done at phrasing 
it, okay? 

A. Okay. 

Pages 

Q. If 1 ask you a question you 
don't understand, let me know. 1 will try 
and clear it up. 

A. Okay. 
Q. Are you on any medications or 

do you have any conditions that would 
prevent you from truthfully answering my 
questions today? 

A, No. 
Q. If you need to take a short 

break, let me know. 1 can't keep you here 
as a prisoner. 

A. Okay. 
Q. Can you tell me where you are 

currently employed? 
A. 1 am employed with Eastern 

Alabama Railway. 
Q, And how long have you worked 

there? 
A. Seventeen years. 
Q. What is your cun-ent title? 
A. Current title is assistant 

general manager. 
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1 Q . Do you remember when you s a w 
2 il? 
3 A. N o , I don't . 
• Q . Do you remember being involved 
5 in he lp ing prepare the answers for these 
6 interrogator ies? 
7 A . Yes . 
8 Q . C a n you just sort of general ly 
9 descr ibe your invo lvement? Did you 

10 prov ide the informat ion for s o m e of these? 
11 Did y o u rev iew t h e m ? 
'2 A . S o m e of t hem I w a s asked if I 
'.3 cou ld answer the quest ion . 
14 Q . D o you remember which ones 
IB those w e r e ? I know it has probably been a 
16 whi le . 
17 A . It has been a whi le. 
15 Q . T a k e a minute and just look 
19 over it real quick, see if you can refresh 
20 your m e m o r y . 
21 (Pause. ) 
22 A . Okay . 
23 Q . ( B Y MR. C A R R O L L : ) Do you 
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1 about a re not deemed with in that . 
2 Q. (BY MR. CARROLL: ) And that 
3 was what -
4 A. Not wi th in that a rea , con-ect. 
5 Q. Right, How many switching 
6 yards do you have? 
7 A . W e actual ly have two, one a l 
8 the north end and one at the south e n d , 
9 which would be Tal ladega, and the south 

10 end being Rai l road - Gan l ts Quanry, wh ich 
11 is in Sylacauga or part of Sy lacauga , 
12 Q. I take it in those two areas 
13 you have got regular train activity, ca rs 
14 being moved , locomot ives pushing cars , 
15 that sort of activity. Is it m o r e o r less 
16 on a cont inuous basis o r is it f ive t imes 
17 during the day o r is there any way to 
18 est imate how m u c h activity is go ing o n in 
19 those two areas? 
20 A , In the southem area, it w o u l d 
21 be constant, 24/5 days a week . In the 
22 northern a rea , it would be once a d a y f ive 
23 days a week for Eas tem A labama Rai lway 
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1 r e m e m b e r any part icular quest ion that you i 
2 p rov ided t he answer to? 2 
3 A . Y e s . 3 
4 Q . W h i c h o n e s ? ' 4 
s A . N u m b e r 2. '• s 
6 Q . Okay . . 6 
7 A . N u m b e r 6 . I th ink those are . 7 
8 the on ly t w o , 3 
9 Q , In your answer N u m b e r 2 or 3 

!o ra ther EARY 's answer to Intenrogatory io 
'1 N u m b e r 2 , it ind icates that the trains or n 
12 E A R Y ' s t ra in t ravels d o w n t racks twice a 12 
13 day f i ve days a week . Is that sti l l i3 
•i4 accu ra te? 14 
15 A . it is accurate on the - one is 
16 area bu t no t in the swi tch ing yards. is 
17 Q . A n d for us nonra i l road peop le , ^7 
18 w h a t is a swi tch ing yard? is 
19 A . A swi tch ing yard w o u l d be 19 
20 w h e r e t h e t ra ins sor t out the cars to t ake 120 
21 into the p lants t o be loaded o r un loaded . ; 21 
22 M R . D E B U Y S : It m a y help you {22 
23 that t hese two parce ls that w e are ta lk ing ! 23 
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a n d tw ice a d a y for CSXT . 
0 , Okay . I think as your c o u n s e l 

just ind ica ted, the two parce ls that t h e 
Uti l i t ies Board is condemn ing this ac t i on , 
nei ther of t hose parcels are In t h e s e two 
switching a reas , con'ect? 

A. Cored. 
Q. So aside from these two 

switching areas, the rest of (he track, is 
the answer in interrogatory Number 2 still 
accurate, that a train travels up the 
tracks once a day and travels back down 
the tracks once a day? 

A. Correct. 
Q. Your Intenrogatory response 

indicates that railroad usage is 
anticipated to increase by twenty-five 
percent in the near future based on 
additional customers. What additional 
customers? 

A. iKO. 
Q. When IKO comes online, is that 

going to result in additional train trips 
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1 up and down the tracks from Sylacauga to 
2 Talladega or is i l going to just result in 
3 additional cars being added to the cument 
4 one train? 
s A. It could add additional days 
6 to the week. 
7 Q. So instead of just Monday 
8 through Friday, it may add Saturday and 
9 Sunday? 

'0 A. And Sunday. 
'1 Q. But it still is only going to 
2 be one train going up in the morning and 

13 coming back down in the afternoon? 
14 A. That is our initial plan, you 
15 know. 
16 Q. RighL 
l i ' A. That could change. 
18 Q. But at least right now, that 
•9 is the plan? 
20 A. Correct. 
21 Q. Just so I understand how ali 
22 this works, the principal switching 
23 yard - this is jus l a general EARY 
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1 the cars and they will move it to an 
2 interstate line. Then it can go anywhere 
3 from the country from there? 
4 A. Correct. 
5 Q. That is how the factories and 
6 the manufacturers and the quarries down in 
7 the Sylacauga area ship their goods to 
8 wherever market they are going to ship 
9 them to? 

•0 A. Correct 
11 Q. Now, when the train makes the 
12 trip in the morning, how long does the 
13 trip up the tracks from Sylacauga to 
14 Talladega usually take? 

, IS A. The trip takes about two to 
I 16 two and a half hours from Sylacauga to 
; 17 Talladega. 
1'B Q. Is it the same amount of time 
I 19 coming back or is it quicker because the 
20 cars aren't full? 
21 A. I fs the same time because of 
22 the speed limit. 
23 Q. Is there a set speed limit the 
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operations question. 
A. Conec t 
Q. The principal switching yard 

for EARY is around Sylacauga in the Gantts 
junction, Gantts Quarry area, correct? 

A. Correct. 
Q. And the way the railroad works 

is the railroad loads up cars in the 
Sylacauga area sometime in the morning or 
the prior evening and then sends a train 
from Sylacauga north to Talladega to this 
other switching yard that you indicated is 
in the Talladega area, correct? 

A. Correct 
Q. And they unload their cars. 

The switching yard in the Talladega area, 
does it adjoin or is it connected to an 
interstate line? 

A. It is an interchange point for 
In other wrords, we give the cars to 
They In tum give us back empty cars 

CSX. 
CSX. 
t o -

Q. And then CSX will take over 
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1 whole length of the track or is it 
2 different speed limits in different areas? 
3 For example, is it slower in downtown 
4 Sylacauga versus outside, or is it all -
5 A. It is the same the whole 
6 track. 
7 Q. What is the speed limit? 
8 A. Ten miles an hour, 
9 Q. That explains why it takes two 

'0 and a half hours, i think I can make that 
11 trip in thirty. 
12 A. Yeah. 
13 Q. The morning trip, is there a 
14 set time that the train always leaves or 
15 is it an approximate time? 
16 A. It varies. The crew goes on 
17 duty at a set time. But it is according 
IS to how much work they have to do prior to 
19 leaving, 
20 Q. What time does the crew go on 
21 duty? 
22 A, The crew that goes lo 
23 Talladega? 
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Q. 
A. 

6:00. 
Q. 
A. 
Q. 

Yes. 
They go on duty at 1800 hours. 

6:00 p.m.? 
(Nodding.) 
You can tell I was never in 

the military. How long is their shift? 
A. By law they can work up to 

twelve hours. 
Q. So they work twelve-hour 

shifts? 
A. Ten to twelve. 
Q. So the crew is going to be on 

duty. That crew, the Sylacauga crew, is 
that what you call i t the Sylacauga crew? 
I take it you have got more than one crew. 

A. Correct. The crew has a name 
and a number. And i will give it to you, 
and then I will explain it. It is the 
GAM - no, excuse me, I am wrong. It is 
the EAMGATA and then the particular date. 
So if you want to put XX in there. So it 
is stands for Eastem Alabama Merchandise/ 
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1 In my head that it left in the morning, 
2 but that helps me. Okay. Is the reason 
3 y'all leave at night because there's less 
4 road traffic or is there another reason? 
5 A. The reason, the first shift 
6 works the day job, and they switch cars 
7 out and prepare for the crew at night. 
8 During the day, the maintenance crews work 
9 the tracks. 

10 Q. I know there's not a set time, 
11 but on average from the time the rail crew 
12 reports to work at 6:00, how long does it 
13 usually take for them to get the train 
14 started on the trio north to Talladega? 
15 A. Two to two and a half hours. 
16 Q. Now, the train that comes back 
17 down from Talladega, does the same crew 
18 drive that train back after the cars are 
19 taken off? 
20 A. Con-ect. 
21 Q. So they will usually leave 
22 around 8:00 p.m. and it will take two to 
23 two and a half hours to get to Talladega. 

1 Gantts Junction to Talladega. 
2 Q. Okay. 
3 A. And the only thing that 
4 changes daily would be the date. 
5 Q. That is the XX designation? 
6 A. Yeah. 
7 Q. If they go on duty at 6:00 
8 p.m. and work ten to twelve hours, are 
9 they going to be the one that takes the 

10 train north to Talladega? 
11 A, They are the one that takes 
12 the train north to Talladega and then 
13 back. 
14 Q. Okay. So they leave sometime 
15 fairly early in the morning, sometime 
16 before 6:00 a.m., I take it? 
17 A. No, 1800 hours, they go to 
18 wori( at night that takes the train to 
19 Talladega. 
20 Q. The train to Talladega leaves 
21 at night? 
22 A. Correct 
23 0 . Okay. For some reason 1 had 

Page 26 Page 28 

1 How long does it nomially take for the 
2 cars to get switched out in the Talladega 
3 yard? 
4 A. I would say an hour to an hour 
5 and a half. There are certain Federal 
6 inspections, 
7 0 . And then after that, they will 
8 make the return trip back to Sylacauga? 

, 9 A. Correct 
j 10 Q. They usually arrive back in 
I II Sylacauga around 3:00 a.m., 2:00 a.m. to 
! 12 3:00 a.m.? 
I 13 A. 1:00 to 3:00. 
i 14 Q. Is there ever any reason that 

15 that schedule was changed, the train 
16 travels up to Talladega during the daytime 
17 as opposed to the night? 
18 A. Correct If CSX has not 
19 delivered, then that crew will leave and 
20 drive back home and leave the train up 
21 there until CSX delivers. Then another 
22 crew would go up and pick it up and then 
23 come back. 
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1 Utilities Board provided diagrams for the 
2 underground pipelines it planned to 
3 install at -
4 A. I don't deal with that portion 
5 Of it. 
fi Q. You didn't review those 
7 guidelines? 
8 A. No. 
9 Q. I'm sorry. Let me rephrase 

10 that. You didn't review any diagrams 
u t h a t -
12 A. No. 
13 Q. Did you monitor the 
1+ construction of the water lines when the 
15 Utilities Board was inserting them at 
16 Oldfield Road or Rocky Mountain Church 
17 Road? 
IS A. I guess my question is, did 
19 Sylacauga utilities do it or did a 
20 contractor do it? 

•2 ! MR. DEBUYS: The question was 
22 did you monitor them. 
23 A. Did I monitor them? No, I did 
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A, I've been out there. It was 
either a day or two after they notified us 
that they had finished the area. 

Q. At that time, you traveled out 
there to lake a look at them? 

A. To take a look at them. 
Q. Did anytwdy go with you? 
A. Nobody went with me, no. 
Q. When you were inspecting them, 

what did you do? 
A. Oh, I looked at the track area 

to see if it was, you know, safe. So -
Q. Did you get on the track? 
A. No. Do you mean - do you 

mean like get - what I did is look to see 
if the track was level, if there was any 
deviation in the track. 

Q. Did you get out of your truck 
and walk araund? 

A. Conrect 
Q. Did you walk around within 

EARTs right-of-way? 
A, Correct. 
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1 not monitor them. 
2 Q. (BY MR. CARROLL:) Are you 
3 aware If anybody for the railroad 
4 monitored their activities? 
5 A. We had a watchman out there to 
6 protect their ~ them but not to monitor 
7 the installation, no. 
8 Q. This was a watchman, a 
9 flagman ~ 

10 A. Flagman, watchman to make sure 
11 that a train or something d i d n ' t -
12 Q, If I understand your 
13 testimony, there was nobody there to make 
14 sure that their constmction was done 
15 property? 
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1 Q. How much time did you spend at 
2 the two sites? 
3 A. I wouldn't say over ten 
4 minutes. Not a lot to see. 
5 Q, True. Of what you could see, 
6 did you see anything that caused you 
7 concern? 
8 A. Not that 1 seen right off the 
9 bat. My maintenance of vi/ay contractor has 

10 looked at the vents and things that are 
11 supposed to be there and found one at one 

^ 12 site and none at the other. 
I 13 Q. Found one at one site and 
' 14 found none at the other? 
I 15 A. Correct. 
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A. I'm not qualified to do that. 
No, 1 didnt have anybody. 

Q. Since they have been inserted, 
the two pipelines have been inserted, have 
you been out to the two sites to inspect 
them? 

A. Yes. 
Q. When was that? 
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Q. Who was that? 
A. David Benefield. 
Q. And when did he go out there? 
A. He just noticed that in his 

track Inspections. 1 don't know exactly 
what date. 

Q. So one of the days when he got 
in the hi-line truck and drove down the 
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track, he noted that there was a missing 
vent? 

A. Vent, yeah. 
Q. Do you know if he got out of 

the tnjck to take a closer look? 
A. Yes, I do know that he got 

out of the truck. What he thought might 
have been vents on the other one was 
actually looked like cut-off valves flush 
with the ground rather than the boot, one 
that comes up and makes a turn. 

Q. But he never saw a second 
vent? 

A. No. 
Q, And I take it when he observed 

this, you haven't gone out there 
subsequent to this initial trip ~ 

A. No. 
back in I guess May of last Q. 

year? 
A. 
Q. 

this trip? 

Correct. 
And you weren't with him on 
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1 because he is the holder of the track 
2 wanrant -
3 A. Correct. 
4 Q. - and he gives you 
s permission, you can go ahead and do it? 
6 A. I can go ahead. 
7 Q. Did you have a flagman with 
a you? 
9 A. Did I have a flagman vwth me? 
10 No, I didn't enter on into the track. I 

\ 11 am an EIC. 
: 12 Q. I'm sorry. You said you 
I 13 didn't enter onto the track? 

14 A. I didn't enter onto the track. 
i 15 I went across over the crossing, looked 

16 for deviation using that. 1 could have 
17 entered the track with the permission 
!8 because I could see two hundred and twenty 
'9 feet in either direction. Actually, you 
20 can look for deviation. The farther away 
21 you are, the easier it is to see. 
22 Q. But in either case, when you 
23 went to these two crossings at Oldfield 
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No. A. 
Q, When you went out there to do 

this inspection of the site, I assume you 
obtained a track wanrant 

A. I had a track wanrant. 
Actually, I had pemiission under Dave's -
David Benefield's track wan^nt. 

Q. So this is May of 2010, right? 
A. That is when it was ~ 
Q, Shortly ~ 
A. It was a day or two after they 

finished up. 
Q. Okay. So Mr. Benefield, 

because he was the contractor who was 
going to be inspecting the line, he would 
have had the track wanrant? 

A. Correct. 
Q. And so you called him ~ 
A. Told him that I was going to 

go out to that He can give me permission 
under his track warrant to enter his 
territory. 

Q. And if you call Mr. Benefield 
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1 Road and Rocky Mountain Church Road, you 
2 could see two hundred twenty feet in 
3 either direction? 
4 A. In either direction. 
s Q. Aside from Mr. Benefield's 
6 report to you that he didn't see a vent 
7 for one of these two lines, is there 
8 anything else, sitting here today, that 

I 9 causes you concern about the constmction? 
I 10 A. Nothing. 
j l l Q. Was there any interference 
I 12 witn the railroad's operations for any 
' 13 point of time when the Utilities Board 
.' 14 Installed its pipelines, underground 

15 pipelines? 
16 A. Not to my knowledge. 
17 Q. Take a look at Exhibit 2. I 
'8 think it is the interrogatory responses. 
'9 Interrogatory Response Number 7 is what I 
20 was specifically going to ask you about. 
21 give you a chance to look at it. 
22 (Pause.) 
23 A. Okay. 
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1 Q. (BY MR. CARROLL:) Looks like 
2 Inten-ogatory Response 7 indicates that 
3 grant ing access to any part of the surface 
4 wi thout notification and lookout insurance 
5 is unsafe and unduly increases the risk of 
6 loss to EARY. 
7 Do you agree with that 
8 statement that access to any part o f the 
9 surface of EARY's right-of-way, whether it 

10 is foul ing the track or not, unduly 
11 increases the risk to EARY? 
12 A. Anyt ime anybody enters the 
13 property, it could be a risk. 
14 Q. Okay. If somebody enters the 
< 5 property but they are not fouling the 
•6 track, what is the risk? 
17 A. A snakebite, anything. 
13 Q. Okay. Any specific thing 
19 aside f rom snakebite that you can think of 
20 right now? 
21 A. Uneven terrain and not fouling 
22 the track. You know, I could give you a 
23 ton of hypotheticals. 
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1 Burr & Fonman's offices. Me being here at 
2 Burr & Forman, I could tr ip and fal l , sue 
3 poor John over there. And that would 
4 unduly be as a result, my presence here is 
5 unsafe and unduly increases the risk of 
6 loss to Burr & F o i m a n . Is that ~ 
7 MR. DEBUYS: Object to the 
8 form, 
9 Q. (BY MR. CARROLL:) You can 

10 answer. 
11 MR, DEBUYS: You can go ahead 
12 and answer. 
13 A. I would say yeah, it could be, 
'.4 Q. (BY MR. CARROLL:) Can you 
15 tell me, just within the last ten years, 
16 how many incidents there have been for 
17 EARY where somebody from the Utilit ies 
18 Board has gotten on the property and 
19 there's been some sort of accident or 
20 problem that they blamed the railroad for? 
21 A. No, I can't. 
22 Q, Can you think of any? 
j23 A, No. Can we take a quick 
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1 Q. Okay. Aside from snakebite 
2 and uneven terrain, what other ones pop to 
3 mind? 
* A. You know, with the uneven 
5 terrain, falling and getting hurt, 
6 anything that anybody getting on the 
7 property getting, you know -
8 Q. So basically anytime somebody 
9 gets on somebody else's property. 

10 something could happen, 
11 A, Could happen. 
12 Q. And that the property owner 
13 could get sued as a result 
14 A. Con'ect. 
15 Q. And that is sort of the basis 
16 *or your view that ~ 
17 A. I f~ 
18 Q. ~ giving the Utilities Board 
19 access to any part of the surface is 
20 unsafe and unduly increases the risk of 
21 "OSS to EARY; is that correct? 
22 A. Con-ect. 
23 Q. So. for example, we are in 
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1 break? 
2 (Whereupon, a break was had 
3 fnam 4:56 p.m. until 4:59 p.m.) 
4 Q, (BY MR. CARROLL:) I know you 
5 said you haven't had any experience in 
6 line maridng. Do you know if it is 
7 possible for the Utilities Board to 
8 perform line marking without foul ing 
9 EARY's track on these two parcels? 

10 A, Without fouling the track? It 
11 Is possible without fouling the track? 
12 Q. Right Do you know if that is 
13 possible? 
14 A. They could do it without 
15 fouling the track, but they would still be 
15 on EARY property. I guess, you know, not 
17 knowing how close or how far apart their 
18 maridngs have to be on either side of the 
19 track. 
20 MR. DEBUYS: If you have got 
21 to mark the entire line, the line going to 
22 the track? 
23 A. I mean, you could probably 
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1 m a r k it a h u n d r e d and fifty feet of f over 
2 h e r e a n d a hundred and fifty f e e t off ove r 
3 h e r e hypothet ica l ly and hope tha t the two 
4 w o u l d connec t , wh ich wou ld be off of ou r 
5 p roper ty and o f f of our track. 
6 M R . D E B U Y S : 1 wil l ask the 
7 q u e s t i o n , is w h a t I a m supposed to do . G o 
8 ahead. 
9 A. Okay . 

10 Q . (BY M R . C A R R O L L : ) Go ing back 
11 t o th is s t a temen t about unduly increas ing 
12 t h e risk if you 've got anybody f r om the 
13 Uti l i t ies Board o n EARY 's right-of-way and 
1 *• speci f ica l ly t he use of that word 
15 "undu ly , " can y o u quant i fy the increase in 
16 risk or have any way to estimate it? 
•7 A. I can't 
'8 Q. Assuming a Utilities Board 
19 p e r s o n h a d to b e in c lose proximi ty to 
20 E A R Y ' s t racks w h e n they w e r e do ing t he 
21 l ine m a r k i n g , do you k n o w h o w long they 
22 w o u l d have t o be c lose to those t racks 
23 w h e n they w e r e per fo rming tha t? 
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1 that the Utilities Board seeks to condemn. 
2 I know EARY has obtained their own expert 
3 to talk about t h a t 
4 Do you personally have any 
5 opinions regarding valuation that you 
6 intend to offer at the hearing in this 
7 matter? 
8 A. No. 
9 Q. Another issue is EARY's demand 

10 as a condit ion of condemnat ion that the 
11 Utilities Board provide insurance for 
12 EARY. Do you have any v iews regarding the 
13 need for the Utilities Board to obtain 
'•4 insurance wi th EARY named as a 
15 beneficiary? 
16 A. Do I personally have any 
17 v iews? 
18 Q. Yes. 
19 A. Other than we have an amoun t 
20 that w e have to pay up until our insurance 
21 kicks in to protect the profitabil ity o f 
22 my rai lroad. If something happens , if 
23 somebody was injured, then , you know, that 
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* A. I have no idea. I haven't 
2 obsen/ed them doing it. 
3 Q. I assume that EARY would 
4 object to, based on these Interrogatory 
3 answers, would object to the Utilities 
6 Board doing other types of maintenance on 
7 the right-of-way aside from line marking. 
8 A . Correct. 
9 Q. Why would other types of 

10 maintenance interfere with railroad 
11 operations? 
12 A. W h y would they interfere with 
13 railroad operations? Wel l , first of al l , 
14 I would have to get somebody to escort 
15 them and take me away from my normal work. 
16 Q. Okay. 
17 A. I can t tell stories. I'm 
18 sorry. 
19 Q. Anything else you can think of 
20 as you sit here right now? 
21 A. No, not right now. 
22 Q. One of the issues in this 
23 litigation is valuation of the two parcels 
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1 would be m y view. If somebody come onto 
2 the property and they were injured and I 
3 had to pay for t hem to - you know, if 
4 they sued us or whatever to ~ 
5 Q. Okay 
6 A. For it. 
7 Q, I think I understand. 
B A. Our Insurance has a 
9 deduct ible, you know. 

10 Q. I think I understand th is . 
11 Tel l me if I am gett ing this w r o n g . But 
12 the way your insurance policy works is you 
13 have got some deductible ~ it may be 
14 fairly high ~ that EARY has to pay. If 
15 there's an incident and somebody sues them 
16 and they get a judgment or they enter a 
17 sett lement, there's a certain port ion of 
18 that that EARY has got to pay before the 
19 insurance is tr iggered and the insurance 
20 covers the rest of the amount . 
21 A . R i g h t 
22 Q. A n d if EARY had lo make that 
23 payment, that would come out of E A R Y s 
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ORDINANCE NO. 2097 

AN ORDINANCE GRANTING A WATER 
FRANCHISE TO THE UTIUTIES 

BOARD OF THE CTTY OF SYLACAUGA, ITS 
SUCCESSORS AND ASSIGNS 

BE IT ORDAINED by the City Council ofthe City of Sylacauga, Alabama, as 
follows; 

(1) The words 'Hhe City" as used herein mean the City of Sylacauga, a 
municipal corporation in the State of Alabama, as it is now constituted and as it may be hereafter 
extended and enlarged. The words "the BoaFd" as used herein mean llie Utilities Board of the 
City of Sylacauga, a public coiporation organized and existing under the provisions of Article 9 
of Chapter 50 of Title 11 ofthe Code of Alabama of 1975, aa amended, 

(2) There is hereby granted to the Board the rig^t, privilege, authority, and 
firanchise to acquire, own, maintain, construct, enlarge, and operate a water works plant and 
water distribution system in the City, together with the rigjht, privilege, authority and friinohtse to 
lay, construct, operate and maintain pipes, mains, aiul other conduits, fixtures, and related 
appurtenances in, along, across, and under the streets, avenues, alleys and other public places 
within the City for the puipose of conveying and distributing water in and dirough the Ci^, and 
to repair, renew, re-lay and extend such pipes, mains, conduits, fixtures, and related 
appurtenances and to make all excavations necessaiy therefor. 

(3) The Board shall, and by accepting thia franchise agrees that it will, upon 
making any excavations ofthe stress, avenues, alleys, public ways and public places in the City, 
restore the pavmg or other sur&ce at the point of such excavations in substantially the same 
condition as before such work was done, all as promptly as may be practicable and within a 
reasonable length of time thereafter. 

(4) The rights, privileges, franchise and authority hereby granted may be 
exercised by the Board or any successors and assigns of tlie Board, and may be mortgaged or 
conveyed in trust as security for any bonds or other obligationa ofthe Board, or of its successors 
and assigns, all subject nevertheless to die conditions and obligations herein contained. 

(5) This ordinance shall become effective upon the publication thereof 
hereinafter provided for, and the rights, privileiges, consent and franchise herein granted shall 
begin at tiie effective date heieof and shall continue in effect fbr a period of thirty (30) years 
from the effisctive date. Upon becoming effective, this ordinance shall supersede prior 
ordinances granting a water franchise to the Board, 

(6) This ordinance shall be published at die expense of the Board one time in 
the Daily Home, a newspaper published and having general circulation in the City, 



(7) Tbe Board shall, witliin nmety (90) days after tiie adoption and approval 
of this ordinance, file a written acceptance of die franchise herein granted with die city clnk. 

(B) The provisions of this ordinance are intended to be severable and, if any 
one or more thereof should be held invalid for any reason, tiie remaining provisions shall 
nevertheless stand and remain fiilly effective. 

ADOPTED this 6 ^ day of. Annuat .2008. 

CnY OF SYLACAUGA 
A Municipal Corporalion 

Doug Mufpntee, City CoundjSrresident 

APPROVED tiiis _6 day of Auguet 

ATTEST; 

Patricia O, Carden, City Clerk/Treasurer 

. 2008. 

/Qx^'-ikAX^i/tr' 
Sam H. Wright, Mayor ^ 

CERTIFICATE OF PUBLICATION 

I, Patricia Carden, ss City Cleric of tlie City of Sylacauga, Alabama, hereby certify 
that the foregoing ordinance was published in the Daily Home, a newspaper published and 
having genera] circulation in tite said City, in die issue of tiie said newspaper dated and placed in 
circulation on Saptenber 5 2008, 

WITNESS my signature this 23 day of Occobar . 2008. 

Cit^ Clerk 

Wl 733430.1 



; ) ORDINANCE NO. 2096 

AN ORDINANCE GRANTING A SANITARY 
SEWER FRANCHISE TO THE UTILITIES 

BOARD OF THE CITY OF SYLACAUGA, ITS 
SUCCESSORS AND ASSIGNS 

BE IT ORDAINED by tiie City Council ofthe City of Sylacauga, Alabama, as 
follows: 

(1) The words "tiie City*' as used herein mean the City of Sylacauga, a 
municipal corporation In the State of Alabama, as it is now constituted and as it may be hereafter 
extended and enlarged. The words "die Board" as used herein mean The Utilities Board of the 
City of Sylacauga, a public corporation organized and existing under the provisions of Article 9 
of Chapter SO of Title 11 of tiie Code of Alabama of 1975, as amended, 

(2) There is hereby granted to die Board tiie right, privilege, autiiority, and 
franchise to acquire, own, maintain, consbwt, enlarge, and operate a sanitary sewer system in 
the City, togetiier witii tiie right, privilege, autiiority and fbnchiae to lay, construct, operate and 
maintain pipes, mains, and other conduits, fixtures, and related appurtenances in, along, across, 
and under tiie streets, avenues, alleys and other public places widiin die City for tiie puipose of 
collecting, transporting and disposing of sewage and other wastes, and to repair, renew, re-lay 
and extend such pipes, mains, conduits, fixtures, and related appurtenances and to make all 

'' I excavations necessary therefor, 

(3) The Board shall, and by accepting tiiis franchise agrees that it will, upon 
making any excavations ofthe sfareets, avenues, alleys, public ways and public places b the City, 
restore ihe paving or other surfiice at tiie point of such excavations in substantially the same 
condition as before such work was done, all as promptly as may be practicable and witiiin a 
reasonable length of time thereafter. 

j 
I (4) The rights, privileges, ihnchise and authority hereby granted may be 
' exercised by the Board or any successors and assigns ofthe Board, and may be mortgaged or 

conveyed in trust as security for any bonds or other obligations of the Board, or of its successors 
and assigns, all subject nevertheless to tiie conditions and obligations herein contained. 

(5) This ordinance shall become effective upon tiie publication thereof 
hereinafter provided for; and the rights, privileges, consent and franchise herein granted shall 
begin at the effective date hereof and shall continue in effect for a period of thirty (30) years 
from the effective date. Upon becoming effective, tiiis ordinance shall supersede prior 
ordinances granting a sanitary sewer franchise to the Board, 

(6) This ordinance shall be published at tiie expense of the Board one time in 
the Daily Home, a newspaper published and having general circulation in die City, 



(7) The Board shall, within ninety (90) days after die adoption and approval 
ofthis ordinance, file a written acceptance of tiie fiandiise herein granted with the city cl«k. 

(8) The provisions of this ordinance are intended to be severable and, if any 
one or more tiiereof should be held invalid for any reason, die remaining provisions shall 
nevertiieless stand and remam fiilly efiective. 

ADOPTED this 19th day of Angnst .,2008. 

OTV OF SYLACAUGA 
A Munieipal Corporation 

luncil President 

APPROVED tills 19th day of Augaat _,2008. 

ATTEST: 

Mmrr̂ /L /> 4 A t ^ 
Patricia G. Carden, BCity Clerk/Treasi Clerk/Treasurer 

Sam H. Wright. Mayor 

CERTIFICATE OF PUBLICATION 

I, Patricia Carden, as City Cledc of tlie City of Sylacauga, Alabama, hereby certify 
diat die foregoing ordinance was published in the Daily Home, a newspaper publidied and 
having general circulation in tiie said City, in the issue of tiie said newspaper dated and placed in 
circulation on Sentenber 5 2008. 

WITNESS my signature tills 23 day of Oetobar J 2008, 

I WL 
ty Clerk 

iUL 

l/k73l42M 



ORDINANCE NO. 20M 

AN ORDINANCE GRANTING A NATURAL GAS 
FRANCHISE TO THE UTIUTIES 

BOARD OF THE CITY OF SYLACAUGA, ITS 
SUCCESSORS AND ASSIGNS 

BE r r ORDAINEO by tiie City Council of tiie Cify of Sylacauga, Alabama, as 
follows: 

( i ) The words "tiie City" as used herein mean tiie City of Sylacauga, a 
municipal coiporation in tiie State of Alabama, as it is now constituted and as it may be hereafter 
extended and enlarged. The words "His Board" as used herein mean The Utilities Board of the 
City of Sylacauga, a public coiporation organized and existing under the provisions of Article 9 
of Chapter 50 of Titie 11 of tiie Code of Alabama of 1975, as amended, 

(2) There is hereby granted to the Board the right, privilege, authority, and 
franchise to acquire, own, maintain, construct, enlarge, and operate a natural gas distribution 
system in the City, togethtf with the rigiht, privilege, authority and franchise to lay, consbuct, 
operate and maintam pipes, mains, and other conduits, fixtures, and related ^purtenances in, 
along, across, and under the streets, avenues, alleys and otiier public places within tiie City for 
the puipose of transporting and distributing natural gas, and to repair, renew, re-lay and extend 
such p ipes, m ains, c onduits, f bcbires, a nd r elated appurtenances a n d t o m a k e a l l e xcavations 

/ V necessary therefiir, 

(3} The Board shall, and by accepting this fi^chise agrees that it will, upon 
making any excavations ofthe afreets, avenues, alleys, public ways and public places in the City, 
restore the paving or other surface at tiie point of such excavations in substantially Ihe same 
condition aa beftire such work was done, all as prompdy as may be practicable and within a 
reasonable length of time thereafter. 

(4) The rights, privileges, franchise and autiiority hereby granted may be 
exercised by tiie Board or any successors and assigns of tiie Board, and may be mortgaged or 

I conveyed in trust as security for any bonds or other obligations of die Board, or of its successors 
I and assigns, sll subject ne%'erthele8S to tiie conditions and obligations herein contained. 
I 

I (5) This ordinance shall became effective upon'the publication thereof 
' hereinafter provided for; and tiie rights, privileges, consent and franchise herein granted shall 

begin at the effective date hereof and shall continue in effect fbr a period of tiiirty (30) years 
from the effective date. Upon becoming efSective, this ordinance shall supersede prior 
ordinances granting a natural gas franchise to die Board. 

(6) This ordinance shall be published at the expense of die Board one time in 
the Daily Home, a newspaper published and having general circulation in tiie City. 



(7) The Board sliall, witiiin ninety (90) days after tiie adoption and approval 
of this ordinance, file a written acceptance of tiie franchise herein granted witii the city clerk. 

(8) The provisions of this ordinance are intended to be severable and, if any 
one or more thereof should be held invalid frir any reason, die remauiing provbions shall 
nevertheless stand and remain fully effective, 

ADOPTED this 19th day of kamat _,2008. 

CITY OF SYLACAUGA 
A Municipal Corparotion 

EfSugMuTj^e, City Coi^ i l President 

APPROVED tills _ ia th day of—Auguat. 

ATTEST: 

Pahicia G. CardeA; City Clerk/Tr Clerk/Treasurer 

_,2008. 

CERTIFICATE OF PUBLICA-nON 

I, Patricia Garden, as City Cleik of ttie City of Sylacauga, Alabama, hereby certify 
diat the foregoing ordinance was published in tiie Daily Home, a newspaper published and 
having general circulation in the said City, in the issue of tiie said newspaper dated and placed in 
circulation on S«ptCTber 5 2008, 

WITNESS my signature tills J 3 _ day of. October .2008, 

ni/t 
CM Cleric 

I;I73I42I.4 
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ORDINANCE NO. 2094 

AN ORDINANCE GRANTING AN ELECTRIC 
FRANCHISE TO THE UTILITIES 

BOARD OF THE QTY OF SYLACAUGA, ITS 
SUCCESSORS AND ASSIGNS 

BE IT ORDAINED by tiie City Council of die City of Sylacau^ Alabama, as 
follows: 

(1) The words "die City" as used herein mean tiie City of Sylacauga. a 
municipal corporation in tiie State of Alabama, as it is now constituted and as it may be hereafter 
extended and enlarged. The words '|the Board" as used herein mean The Utilities Board ofthe 
City of Sylacauga, a public coiporation organized and existing under the provisions of Article 9 
of Chapter 50 of Title 11 of tiie Code of Alabama of 1975, as amended. 

(2) There is hereby granted to tiie Board die right, privilege, power and 
franchise to acquire, construct, own, maintain, and operate in the City a system for the 
distribution of electricity for heat, lig^t and power to the City and to its inhabitants and any 
person, fiim or corporation witiiin or outside of tiie City for public and private uses, and tiie 
consent of the City is hereby granted to the Board to use tiie streets, avenues, alleys and other 
public v/ays and public places in the City fbr tiie aforesaid puiposes. There is hereby fiirther 
granted to the Board tiio right, privilege and power at any time and from time to time, without 
any requirement as to permit or fee therefor, to repair, renew, extend, enlarge, add to and 
improve tiie said system and to construct in, over, along and under any street, avenue, alley or 
otiier public way or public place in tiie City all poles, tower, guy wires, cross aims, wires and 
cables and otiier parts used or useful as a part of or in connection witii the system, and to make 
all necessaiy excavations therefor. 

(3) The Board shall, and by accepting tius franchise agrees that it will, upon 
making any excavations ofthe streets, avenues, alleys, public ways and public places in the City, 
restore the paving or other surfine at the point of such excavations in substantially the same 
condition as before such work was done, all as promptly as may be practicable and within a 
i-easonable length of time thereafter, 

(4) The rigihts, privileges, franchise and authority hereby granted may be 
exercised by the Board or any successors and assigns of the Board, and may be mortgaged or 
conveyed in trust as security ft>r any bonds or other obligations of tiie Board, or of its successors 
and assigns, all subject nevertheless to tbe conditions and obligations herein contained, 

(5) Tbis ordinance shall become effective upon the publication diereof 
hereinafter provided for; and the rights, privileges, consent and franchise heiein granted shall 
begin at the effoctive date hereof and shall continue in effect for a period of thirty (30) years 
from tine effective date. Upon becoming effective, this oidinaiice shall supersede prior 
ordinances granting an eledric franchise to the Board. 



(6) This ordinance shall be published at the expense of the Board one time in 
the Daily Home, a newspaper published and having general circulation in die City. 

(7) The Board shall, witiiin ninety (90) days after tiie adoption and approval 
of tills ordinance, file a written acceptance of die franchise herein granted with the city cleric 

(8) The provisions of this ordmance are mtended to be severable and, if any 
one or more thereof should be held invalid for any reason, die remaining provisions shall 
nevertheless stand and remain fiilly effiBctive. 

ADOPTED this day of Aaanat .2008. 

OTY OF SYLACAUGA 
A Municipal Corporation 

Doug Muiphne, City Coui 
/* t te f tge« . I grf' 

ident 

[ ) 

APPROVED tiiis iq t i i day of Ampiat 

ATTEST: 

Patricia G. Cardl&i. City Clerk/1 Clerk/Treasurer 

_, 2008. 

Sam H, Wright, M a ^ J^ 

C E R - n W C A T E O F PUBLICATION 

I, Pabieia Carden, as City Cleric of tiie City of Sylacauga, Alabama, hereby certify 
tiiat the foregoing ordinance was published in the Daily Home, a newspaper published and 
having general circulation in the said City, in the issue of die said newsp^er dated and placed in 
circulation on Septenibar 5 2008. 

WITNESS my signature tills 23 day of Oetoher 

K3%ty Cleric 

_, 2008. 

W1713<U6.I 


